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acted on its own to deregulate the trucking industry, that would have
removed the plaintiffs’ incentive to initiate debate on the subject far more
effectively than the ban on paid circulators. It would not have violated
the First Amendment.

Although paying circulators is not a prerequisite to speaking in any
sense, it might be a prerequisite to acquiring signatures, if volunteers can-~
not be attracted. This does not present a question of freedom of speech,
however, especially when, in practice, the main reason for requiring sig-
natures as the means for qualifying initiatives is to see whether the mea-
sure can attract volunteer circulators.

The structure of Justice Stevens’ argument is that when instrumen-
tal activity X is likely to entail speech activity ¥, then restrictions on X
infringe upon first amendment righis. Y is not itself regulated, but under
the Stevens view, the fact that the activity (X) that in practice entails ¥
has been restricted is sufficient. We need not claim that there are no
situations in which this analysis would be sound. We claim that it is not
always sound. For two reasons it is unsound in the case of the circula-
tion of initiative petitions.

First, if the First Amendment demands a policy of encouraging in-
strumental activities that entail speech, Meyer v. Grant pushes down the
rug in one place only to have it pop up in another, more important place.
Permitting the proponent of an initiative to hire circulators permits advo-
cacy in the shopping malls, however minimal we have seen that advocacy
to be, but in doing so it obviates the proponent’s need to engage in an-
other, more meaningful form of advocacy, namely, the recruitment of
volunteers to circulate the petitions.’>! Contrast what we have seen of
the process of circulating petitions on the street with this account by an
individual with extensive experience in recruiting volunteer circulators:

[W]e were finding people who felt like they would get something

out of it, people who were committed to the environment for in-

stance or just to the idea of People’s Lobby, that the initiative pro-

cess . . . was an important way to let citizens express what they

wanted. They also participated in writing and drafting the initia-

tive that we were going to do, so that it was theirs. They were

brought into the entire process from the very beginning, what

would we do, how would we do it, drafting the law and then going

out and getting the signatures and participating in the campaign to
pass it. They were participating in the entire process.!*?

Striking down a restriction on instrumental activity in order to pre-

151. The Colorado statute placed no limitation on the proponent’s ability to hire persons to
recruit volunteers. ’
152. Interview with Joyce Koupal, at 2.
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serve an incentive for political advocacy may be proper in some cases.!>
But surely, in any such case, the preserved incentives for speech must
plainly outweigh any concomitant disincentives for speech. This condi-
tion is not satisfied in Meyer when the advocacy entailed in the recruit- °
ment of volunteers is plainly superior as an instantiation of first
amendment values to the “hoopla,” the rush that rules out more than a
couple of brief slogans, and the hawking of several unrelated petitions
simultaneously'>* that characterize paid signature gathering. The point
here is closely related to our argument in Part IV regarding the state’s
interest in banning paid circulators.!®> There, we saw that the ability to
recruit volunteer circulators, and not the ability of circulators to obtain

153. The charitable solicitation cases, Village of Schaumburg v. Citizens for a Better Envi-
ronment, 444 U.S, 620 (1980), which was cited by Justice Stevens in Meyer, 108 S. Ct. at 1892
n.5, and Secretary of State of Md. v. Joseph H. Munson Co., 467 U.S. 947 (1984), might be
regarded as examples. That is, the Court could have concluded that solicitation was an unpro-
tected activity, but that a ban on solicitation was unconstitutional because the ban would re-
move an incentive to engage in advocacy, which was protected by the First Amendment. In
Schaumburg, however, the Court rejected the state’s formulation of the case along these lines.
The state argued that the ordinance at issue, which prohibited solicitation of contributions
unless at least 75% of the receipts were used for charitable purposes, was permissible, because
it “deals only with solicitation and because any charity is free to propagate its views from door
to door in the Village without a permit as long as it refrains from soliciting money.” Schaum-
burg, 444 U.S, at 628. The Court rejected this characterization as representing “a far too
limited view” of prior cases regarding canvassing and soliciting by religious and charitable
groups. Id. Thus, rather than striking down the ordinance on the grounds that a ban on
solicitation would deter the advocacy that admittedly was not banned directly, the Court took
a more holistic view of the situation, regarding the ordinance as too much of a threat to organi-
zations whose activities traditionally had received special solicitude under the First Amend-
ment.

Despite the emphasis in Schaumburg, repeated in Munson, on the traditional protection
accorded to charities and religious groups, we recognize that these cases have a certain ana-
logic force in Meyer v. Grant, and we regard the reference to Schaumburg as the single most
persuasive argument Justice Stevens offers. Nevertheless, what decisively distinguishes
Schaumburg and Munson is that in those cases the state was prohibiting a consensual transac-
tion between private parties, whereas in Meyer the essential state activity was to determine how
it would allocate its own scarce ballot space. Because of this difference, the analogic force of
Schaumburg and Munson is at least offset by that emanating from Regan v. Taxation With
Representation, 461 U.S. 540 (1983).

The Regan Court held that denial of a benefit tax subsidy, for engaging in act1v1ty pro-
tected by the First Amendment does not violate the Constitution, even when similar activity
engaged in by others is subsidized. Jd. at 546. The award of a tax subsidy in Regan may be
analogized to the award of a ballot position in Meyer. That supporters of trucking deregula-
tion undoubtedly have a right to hire persons to obtain signatures on petitions expressing their
views does not obligate the state to submit their proposal to a vote any more than it obligates
the state to subsidize them financially.

154. See Interview with Mike Arno, at 15 (two or three petitions at once are most effective,
but he knew of one circulator carrying as many as eleven at a time); Interview with Kelly
Kimball, at 13 (in 1988, his circulators were carrying up to five petitions simultaneously).

155. See supra notes 118-122 and accompanying text.
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signatures, demonstrates in practice the requisite public support to earn a
ballot position for the proposal.!>® Here we see, not coincidentally, that
it is at this crucial stage that meaningful political expression occurs.
Meyer v. Grant enshrines hucksterism at the expense of genuine political
dialogue.!>”

The second reason that the First Amendment does not protect the
instrumental activity of circulation as an indirect means of encouraging
advocacy is that doing so consistently would lead to results that are
highly unlikely, if not absurd. Colorado’s ban on paid circulators is but
one of numerous regulations of the process that exist in one, some, or all
of the states providing for the initiative.!>® Some regulations are routine,
and others are to varying degrees controversial, but the validity of many
of them would be in severe doubt in the unlikely event that the reasoning
of Meyer v. Grant were to be taken seriously. We shall consider briefly
three types of regulation, regarding who may circulate petitions, where
petitions may be circulated, and the permissible content of petitions.

Most states restrict the circulation of initiative petitions to either
registered voters or persons eligible for voter registration.!*® This means,
depending on the election laws of the particular state, that persons under
eighteen, aliens, nonresidents, residents who have moved into the state
within thirty days, formerly convicted felons, and others are ineligible to
circulate petitions. Yet, all these people have first amendment rights.
None could be prohibited from advocating statutory or constitutional
changes. Circulation by a member of one of these groups would “in-
volve” advocacy to the same degree as circulation by a registered voter.
If saying that one individual may not be paid to circulate a petition in-
fringes freedom of speech, saying that another individual may not circu-
late a petition at all must violate the First Amendment even more.!%°

156. See supra note 127 and accompanying text.

157. Those who believe the cardinal principle of first amendment jurisprudence is content
neutrality may object to the characterization of one form of speech as superior to another.
Nevertheless, such individuals should agree with our basic position. If a regulation that does
not restrict speech directly (ban on paid circulators) is challenged on grounds that it discour-
ages some speech indirectly (speech by initiative proponents who are unable to attract volun-
teer circulators to accompany paid advocates), the showing that the regulation also encourages
speech that otherwise would be discouraged (recruitment of volunteers) should suffice for the
content neutrality adherent. That person has no basis for favoring the speech discouraged by
the regulation over that which is encouraged.

158. See infra notes 159-169 and accompanying text.

159. See, e.g., CAL. ELEC. CODE § 42 (West. Supp. 1989).

160. If restrictions on who may circulate petitions were said to infringe first amendment
rights, the state might try to justify restrictions on the basis of the need for a reliable person to
verify signatures. However, there is no basis for saying that an eligible voter is more reliable
than a nonvoter. Aliens, for example, or persons who have moved to a state within 30 days are
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In about half the states providing for the initiative, a degree of geo-
graphic distribution of signatures is required for qualification of a mea-
sure.’®! In Massachusetts, for example, no more than 25 percent of the
signatures may come from a single county.'$> This means that if a pro-
ponent has already obtained 25 percent of the total required from, say,
Boston, no more circulation in Boston will count toward the qualification
effort. It would be difficult to justify placing a cap on the amount of
speech in particular counties as a time, place, or manner restriction.
Therefore, if restrictions on the circulation of initiative petitions infringe
upon freedom of speech, such geographic restrictions would be difficult
to defend against a first amendment attack.!S?

Finally, and perhaps most significantly, the Supreme Court has
often expressed the view that the most suspect form of infringement of
free speech rights is one that regulates content.'®* Yet, numerous and
diverse provisions regulate the content of initiatives.'®> In some states,
for example, initiatives may embrace only a single subject.!®® In several
states, initiative statutes are permitted but not initiative constitutional
amendments,'®” meaning a proposal contravening the state constitution
may not be circulated. In Illinois, only initiatives affecting the legislature

not less reliable as a group than registered voters. There is some convenience to election offi-
cials, who have signatures of registered voters on file, in limiting the circulators to that group.
Administrative convenience, however, is not usually enough to justify what is, by hypothesis, a
significant restriction of speech rights. More fundamentaily, the “verification’ function served
by the circulator provides little benefit, especially in the great majority of states that check
signatures after the petitions are filed. The only serious justification for restricting petition-
circulation to registered or eligible voters is that the ability to recruit circulators is the measure
of voter support. This is precisely the justification for a ban on paid circulators.

161. CRONIN, supra note 12, at 235-36. A breakdown of the requirements in individual
states is found in Magleby, supra note 110, at 294-95.

162, Id

163. Presumably, the state’s defense would be that it chose to require a certain form of
voter support, including not only an absolute number but a certain distribution as well. It is
hard to see why this argument should be stronger than a state’s claim that it wishes to require
support to be manifested by the ability to recruit volunteer circulators. To the contrary, the
defense of the geographic distribution requirement is suspect to the extent it treats voters dif-
ferently according to their place of residence. See generally Reynolds v. Sims, 377 U.S. 533
(1964). For a challenge to geographic distribution requirements prior to the ruling in Baker v.
Carr, 369 U.S. 186 (1962), to the effect that malapportionment controversies were justiciable,
see South v. Peters, 339 U.S. 276 (1950).

164. For a recent discussion containing references to the extensive case law and secondary
literature, see Note, The Content Distinction in Free Speech Analysis After Renton, 102 HARV.
L. REv. 1904 (1989).

165. See Magleby, supra note 110, at 289-90.

166. E.g., CAL. CONST. art. I1, § 8(d). See generally Lowenstein, California Initiatives and
the Single-Subject Rule, 30 UCLA L. REv. 936 (1983).

167. See B. Zisk, supra note 120, at 15.
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are permitted.'®® These and similar restrictions would be in the greatest
jeopardy of all if Justice Stevens’ reasoning were followed because, unlike
the ban on paid circulators and each of the previous examples, these re-
strictions are not content-neutral.!®®

We do not think the Supreme Court would strike down these or
many similar regulations of the initiative qualification process as violative
of the freedom of speech.'” We doubt that first amendment challenges
to most of them would be taken seriously, despite the fact that under
Meyer v. Grant all of them should be highly vulnerable. If we are right in
these suppositions, why did the first amendment attack on the ban on
paid circulators succeed? We can think of two possible explanations,
neither of which serves as a justification.

The first relates to the form of the ban as a criminal prohibition.
State statutes typically do not make it a crime, absent fraud, for a non-
voter to circulate a petition, for the proponent to go on circulating in
counties where the geographic distributional quota already has been sat-
isfied, or for the proponent to circulate a petition that is ineligible by
reason of containing too many subjects or for some comparable reason.
Signatures so gathered or petitions so circulated simply are rejected by
state election officials. The form of the Colorado ban, as a criminal pro-
hibition, made it look more like the kind of law that raises first amend-
ment questions. However, as we demonstrated with our hypothetical
statute in Part IL,'"! the criminal prohibition form is not essential to the
ban, since the same effect could have been achieved by a statute taking a
form similar to the examples discussed in this section, namely instructing
state officials to ignore the product rather than criminalizing the con-
duct. First amendment analysis should not turn on such differences of
form.

The second explanation relates to the analogy drawn from Buckley

168. ILL. CONST. art. XIV, § 3.

169. The example of the states permitting statutory but not constitutional initiatives shows
that these restrictions need not even be viewpoint neutral. Suppose the constitution of such a
state mandated regulation of trucking but left most of the particulars of regulation open to
legislation. In that state, an initiative to deregulate trucking would be barred, whereas an
initiative to make regulation of trucking more onerous would be permissible.

170. This is not to deny that some procedures might be unconstitutional. For example, in
Massachusetts, the attorney general may reject proposals he or she deems beyond the scope of
the initiative process. B. ZISK, supra note 120, at 259-60. The vesting of content-based power
to block access to an established legisiative process in a nonjudicial official raises serious first
amendment questions in the absence of procedural safeguards analogous to those required in
the case of content-based prior restraints on literature and other forms of expression. See
Freedman v. Maryland, 380 U.S. 50 (1965).

171, See supra notes 64-66 and accompanying text.



Fall 1989] PAID INITIATIVE PETITION CIRCULATORS 217

v. Valeo.'™ We have seen that in more than one place the very wording
of Justice Stevens’ opinion in Meyer v. Grant seemed to be shaped by the
rhetorical force of Buckley.'”® Some lawyers, and some Supreme Court
Justices too, may think that Buckley and some of the subsequent cam-
paign finance cases'’ established a privileged status within the First
Amendment for political expenditures. In this view, the ability to show
that a challenged regulation affects campaign expenditures creates a par-
ticularly strong, perhaps irresistible, first amendment attack.

Surely this is wrong. Buckley was a landmark case in part because it
held that speech requiring the expenditure of money does not receive a
reduced level of constitutional protection. This holding remains contro-
versial enough,'” but it would be perverse to convert it into the alto-
gether different doctrine that one who pays for speech receives greater
protection than one who speaks without spending money. It follows that
the proponent who is restricted from spending money to hire petition
circulators is entitled to precisely the same degree of first amendment
protection as the proponent who is restricted from recruiting circulators
who are not eligible to vote, the proponent who is restricted from contin-
uing to circulate petitions in a county that has already surpassed its geo-
graphic quota, and the proponent who in Illinois is restricted from
circulating an initiative not affecting the legislature. None.

B. The Difficulty of Qualification

Justice Stevens’ second explanation for why the ban on paid circula-
tors invades freedom of speech was that by making it more difficuit to
qualify initiatives, proponents’ ability to focus discussion on their propos-
als would be limited.!’® This is a remarkably weak argument, and it is
doubtful whether it would have been offered if the question had not been
confused by Judge Logan’s faulty reliance on Posadas.!” The obvious
objection to Justice Stevens’ point is that the state is not required to have
an initiative process at all. It is difficult to see why Colorado denies its
citizens freedom of speech when it enacts a statute that increases the

172, 424 U.S. 1 (1976) (per curiam).

173. See supra notes 62, 147-149 and accompanying text.

174. Particularly, in matters involving ballot measures, see First Nat’l Bank of Boston v.
Bellotti, 435 U.S. 765 (1978), and Citizens Against Rent Control v. Berkeley, 454 U.S. 290
(1981).

175. See, e.g., Wright, Politics and the Constitution: Is Money Speech?, 85 YALE L.J. 1001
(1976); Fiss, Free Speech and Social Structure, 71 Iowa L. REv. 1405 (1986).

176. Meyer, 108 S. Ct. at 1892,

177. See supra note 49 and accompanying text.
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difficulty of qualifying an initiative, when New York is permitted to deny
its citizens any access to the ballot.

Justice Stevens’ answer, unfortunately blurred by the fact that it
comes in the context of Posadas, is that “the power to ban initiatives
[does not] entirely includfe] the power to limit discussion of political is-
sues raised in initiative petitions.”!”® Undoubtedly, a state could restrict
access to the initiative process in many ways that would violate the First
Amendment or related constitutional guarantees. Obvious examples
would be statutes that said only members of the Democratic or Republi-
can parties could circulate initiatives; no one could debate publicly the
merits of an initiative proposal while it is in circulation; or no one in the
course of circulating an initiative could criticize a government official.

But the mere fact that it is possible to regulate access to the initiative
ballot (and almost any other subject) in ways that would offend the Con-
stitution does not mean that the states do not enjoy a general ability to
set reasonable requirements to decide which initiatives will qualify for
the ballot. It is hard to see what is unreasonable about a qualification
standard that calls for volunteers to acquire a specified number of signa-
tures. The constitutional defect in the examples in the previous para-
graph is not simply that they make it more difficult to qualify an
initiative. Otherwise, a mere increase in the required number of signa-
tures would violate the First Amendment.

There is another, equally important respect in which Justice Ste-
vens’ argument is wrong. In making the argument he was confronted
with the embarrassing fact that Colorado has one of the heaviest rates of
use of the initiative in the United States.'”® The district court had found
that more initiatives qualified in Colorado than in the great majority of
states that permit the use of paid circulators.'®® Justice Stevens’ only
response to this point was to note that without the ban, even more pro-
positions would qualify.'®!

This response overlooks the fact that the purpose of initiative quali-
fication requirements is not to qualify the largest possible number of
measures for the ballot.’8 That objective could be accomplished easily

178. Meyer, 108 S. Ct at 1893 (quoting Grant v. Meyer, 828 F.2d 1446, 1456 (10th Cir.
1987)). )

179. See Magleby, supra note 110, at 292 (table shows 45 measures qualified in Colorado
between 1950 and 1984, for a ranking of sixth out of 26 states, and nearly doubling the median
figure of 23 measures qualifying during the same period).

180. Meyer, 108 S. Ct. at 1890 n.3.

181. Id

182. The same point of confusion has occurred in lower court decisions. In Hardie v. Eu,
18 Cal. 3d 371, 556 P.2d 301, 134 Cal. Rptr. 201 (1976) (en banc), cert. denied, 430 U.S. 969
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by permitting any individual to propose as many measures for the ballot
as he or she likes.

The real objective of the qualification requirements is to filter out all
proposals but a reasonable number that have made the greatest showing
of popular support. If, as a result of the Supreme Court abolishing the
ban on paid circulators, the voters of Colorado find there are more meas-
ures qualifying than they reasonably can consider, they will demand that
the legislature make the requirements more severe. The legislature un-
doubtedly will respond. It may shorten the time within which signatures
may be gathered; or it may increase the number of signatures; or it may
simply leave the signature-percentage unchanged, silently letting the
qualification requirements become more difficult as the population
grows. In the long term, the result will not be more initiatives. The
result will be more initiative places on the ballot bought and paid for, and
fewer earned by the hard work of volunteers.'®® Recent experience in
California has shown precisely this course of development and an en-
tirely appropriate adverse public reaction.'®* Meyer v. Grant, by barring
the most straightforward remedy, is a blow against participatory democ-
racy. It does nothing for free speech.

V1. A Proposal: The Volunteer Bonus

As we have seen, Meyer v. Grant comes at a time of growing dis-
enchantment with the capture of the initiative qualification process by
those who can afford to pay huge sums to initiative circulators. If the
initiative is to continue to perform its historic function, reforms must be

(1976) (striking down a statutory limit on spending for professional circulators), the California
Supreme Court declared that it could not “assume that any proposal capable of generating
genuine voter support will necessarily attract at the outset sufficient ‘volunteer’ circulators to
do the job.” Id. at 377, 556 P.2d at 304, 134 Cal. Rptr. at 204. This comment was repeated in
Ficker v. Montgomery Bd. of Elections, 670 F. Supp. 618, 620 (D. Md. 1985), a case correctly
anticipating the result in Meyer v. Grant. Both these courts erroneously assumed that all pro-
posals “capable of generating genuine voter support” are entitled to places on the ballot. If
“genuine voter support” is defined as approval by a majority in an election, the number of
measures with the potential to generate such support presumably is vast. If the support re-
ferred to is merely the willingness of the requisite number of voters to sign a petition if asked,
our findings regarding the signature-gathering process suggest that the number of measures
having the ability to generate this kind of support is virtually infinite. These lower courts and
the Supreme Court all failed to recognize that the purpose of the qualification requirements is
not to place on the ballot all measures that voters may be willing to support, but instead to
winnow out all measures except those evidencing unusual affirmative voter demand.

183. This result is especially likely in a state such as Illinois that imposes a quota on the
number of initiative measures that may appear on the ballot in one election. See supra note
122, A volunteer group might qualify an initiative, only to find that three other groups, oper-
ating through hired circulators, had previously qualified their measures.

184. See supra notes 3-11 and accompanying text.
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designed to restore the initiative process to the volunteers. Meyer v.
Grant makes that harder, but not necessarily impossible.

One proposal for reform that is likely to receive discussion is a re-
quirement that professional circulators disclose to signers that they are
being paid.!’®> Such a requirement may be defensible on the simple
ground that it is better for the solicitee to be provided with information
than to be denied it. It is illusory, however, to imagine that a disclosure
requirement would provide an effective response to the serious problems
posed by professional circulators. For one thing, a disclosure require-
ment probably would not make it more difficult for paid circulators to
succeed. Those in the industry do not think it would have this effect.!86
To the contrary, there is every reason to believe circulators, like door-to-
door magazine salespersons, would be able to use the disclosure require-
ment to their advantage: “Please sign this petition and help me go to
college!” This seems to us at least as good a reason for signing as the
desire to give the circulator a birthday greeting. More fundamentally,
the disclosure might add to and certainly would not detract from the
degree to which the signatures obtained reflect considerations unrelated
to popular support for the proposal.'®’

Genuine reform must start with the recognition that it can be both
too hard and too easy to qualify an initiative. This is the case now in
California, and it will be the case elsewhere if, as seems very likely, the
petition management industry that has grown up in California spreads
rapidly to other states.’®® It is now the case in California that almost no
initiatives qualify primarily with signatures obtained by volunteers. This
was not always the case. Many initiatives as recently as the 1970s quali-
fied solely or predominantly with volunteer circulators.’® On the other

185. Cal. A.B. 141, Speir.

186. Interview with Kelly Kimball, at 17.

187. A related difficulty with the disclosure requirement is that in order to make it enforce-
able, proposals are likely to require that the disclosure appear conspicuously on the face of any
petition section circulated professionally. This can only detract from the existing and far more
important requirement that summary information about the content of the measure appear
conspicuously. The proposal we offer below would require disclosure, but for reasons that do
not make it crucial that the disclosure occur before the individual signs. Accordingly, the
disclosure could take the form of a separate card that a professional circulator must hand to
each person who signs.

188. One of the two major California firms managed the first paid petition drive in Colo-
rado after Meyer v. Grant. Interview with Mike Arno, at 1.” Kelly Kimball, whose firm has
qualified initiatives in a number of states besides California, predicted growth in the utilization
of the process outside of California. Interview with Kelly Kimball, at 3. He added that “Flor-
ida’s in its infancy in its initiative process. It’s about to explode.” Id. at 25.

189. See Price, supra note 112, at 357 (examples of three measures that qualified in the late
1970s using only volunteer circulators).
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hand, for those willing and able to pay, qualification is too easy. The
initiative circulation industry can assure qualification, more or less with-
out regard to the content of the proposal.

If it were not for Meyer v. Grant, a statute setting aside signatures
obtained by professionals (along the lines of our hypothetical statute)
would solve the second part of the problem. But the Court has decided
Meyer and is not likely to stand for a disguised version of the Colorado
statute. In any event, a ban on paid circulators would do nothing to ease
access to the ballot for volunteer groups.

We propose that the number of signatures required for qualification
be increased. This would respond to the growing feeling among the elec-
torate that too many groups, and especially too many special interest
groups, are buying their way onto the ballot. For the response to be
effective, the increase in the requirement should be large enough so that
it will be difficult or impossible to qualify a measure primarily with paid
circulators. Given the efficiency of the petition management industry, a
very substantial increase would be needed, perhaps a doubling or tripling
of the requirement in California. As a starting point for discussion, we
propose an increase of 150 percent.'®°

Our proposal to this point addresses the problem of qualification
that is too easy, but not the problem of its being too hard. An increase in
the signature requirement without more would have nearly the same
practical effect as repealing the initiative altogether, which is not at all
our intent. Therefore, we propose a two-tier signature requirement. Sig-
natures obtained by volunteers and those obtained by paid circulators
would both count, but there would be a bonus for the former. Again, as
a starting point for discussion and assuming a 150 percent increase in the
basic signature requirement, we propose that each signature from a vol-
unteer would count as five. In that case, a petition drive relying exclu-
sively on volunteers would need half as many signatures as at present
after taking into account the volunteer bonus.

To avoid unfairness to individuals who sign a petition section circu-
lated by professionals, in our proposal such individuals would remain
free to sign a section of the same petition circulated by a volunteer.
When an individual is found to have signed both professional and volun-
teer sections, the signature eligible for the bonus would be the one

190. We would also favor stating the requirements in absolute figures rather than as a
percentage of the electorate. Because the real challenge is the mobilization of circulators and
not the actual obtaining of signatures, the ease of obtaining signatures does not grow propor-
tionately with growth in the population of the state. This is not to deny that some adjustments
are desirable from time to time, but the adjustments should be made by constitutional amend-
ments that can be debated, rather than as an automatic by-product of population growth.
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counted. The professional circulator would be required to disclose these
circumstances to the signer.'®!

Our proposal would stimulate use of the initiative by popularly
based groups, who have iénded to be frozen out in recent years. It would
not prohibit the use of the initiative by groups relying solely on paid
circulators, but it would give them a significant incentive to switch, at
least in part, to volunteers. It would not be a perfect system, but neither
is the present system, with or without the now unconstitutional Colorado
ban.

Under our proposal, a circulator might falsely declare that he or she
is a volunteer, thus obtaining the volunteer bonus under false pre-
tenses.'? Such deception, however, would not defeat the purposes of our
proposal unless it occurred on a large scale. This would be difficult to
conceal because the finances of an initiative qualification effort must be
reported to the public, and are subject to audit.!®> We conclude that our
proposal is enforceable.

Finally, we believe our plan is constitutional. It does not make pay-
ment for circulation a crime, nor does it render such payment futile. It
does not prohibit anything. In Meyer v. Grant, Justice Stevens relied in
part on testimony describing the sacrifices volunteers may be required to
maKe, causing proponents to desire to turn to paid circulators.’®* In this
sense, our proposal to recognize the sacrifices of volunteers by rewarding
them with a signature bonus finds support in the Supreme Court’s opin-
ion. To put the point within the framework we have established in this
article, we may say that by awarding the bonus, our proposal improves
the state’s measuring device by placing extra weight on what is most
likely to reflect genuine public sentiment. In doing so, our proposal
would greatly stimulate the one portion of the initiative qualification pro-
cess that furthers first amendment values in a meaningful way, namely,
the recruitment of volunteer circulators.

We do not deny that Meyper provides a toe hold for persons challeng-
ing our system. Nevertheless, we are hard-pressed to see how their argu-
ment would proceed, unless the Supreme Court is willing to say that the
First Amendment hands over the ballot to the highest bidder. Presuma-
bly, the argument would be cast in terms of a “burden™ being placed on
the “right” to pay circulators. But it is no burden on one who pays cir-

191. See supra notes 65, 187.

192. Such violations could be minimized by requiring proponents to file a list of all paid
circulators.

193. See, e.g., CAL. GoVv'T CoDE § 84200.5(f) (West Supp. 1989) (reporting requirements);
§ 90001(h) (West 1987) (audits).

194. Meyer, 108 8. Ct. at 1892 n.6.
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culators that a bonus is given to proponents of other proposals in return
for what Justice Stevens recognized was the difficult task of recruiting
volunteers to circulate petitions.!®> The right recognized in Meyer was
the right to pay circulators not to a guarantee that paid circulators’ work
product must be weighted identically with that of volunteers.

Our proposal might be challenged as a denial of equal protection.
The unequal weighting of signatures might be analogized to unequal
weighting of votes, which is not permitted under the Fourteenth Amend-
ment.'®® But a signature on a petition is not like a vote, for purposes of
evaluating “weighting.” Votes are competitive, either among candidates
or among positions (yes or no) on propositions. Increasing the “weight”
of A’s vote harms B, who may take a position opposed to 4’s. In con-
trast, petition signing is additive. If B signs a petition section circulated
by a professional circulator in the hope of qualifying a measure for the
ballot, B’s goals are furthered, not hindered, if 4’s signature for the same
measure on a section circulated by a volunteer is multiplied. Further-
more, B retains the option of signing a volunteer section and thereby
multiplying the effect of B’s own signature.

If an equal protection challenge is brought by a proponent who re-
lies predominantly on paid circulators, the response would be that the
proponent has the same right as others to recruit volunteer circulators.
Furthermore, this Article has demonstrated that the volunteer bonus is
supported by the compelling state interest of rationing ballot positions on
a basis other than the depth of the proponent’s pocket.

The main drawback of our proposal is neither one of policy nor of
constitutionality, but of politics. The volunteer bonus makes the process
somewhat more complex than it has been, and even may appear gim-
micky at first hearing. The Colorado ban was much more straightfor-
ward, and in that sense it was preferable. The volunteer bonus system, at
the cost of greater complexity, introduces an element of flexibility that
may be desirable. At any rate, the straightforward approach is ruled out
for now. Those interested in the well-being of our processes of direct
democracy will need to be open to innovative approaches, whether to
ours or to others that may be put forward. The warning signal that was
fired in California’s last election will be ignored at great peril.

195. See id.
196. Reynolds v. Sims, 377 U.S. 533 (1964).
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Conclusion

Meyer v. Grant seemed like an easy case to the Supreme Court. Jus-
tice Stevens, known for his creativity, was content to follow in the tracks
of Judge Holloway in the court below. He ignored telling points made in
response to Judge Holloway by Judge Logan. Justices who, based on
their previous actions, ought to have dissented (Justice White in particu-
lar),'®7 joined in Justice Stevens’ opinion.

The apparent reason the Court thought that this was an easy case
was that it seemed to fit neatly within the doctrinal pattern set by Buck-
ley and the other campaign finance decisions. But the Supreme Court
should not issue decisions when it is unwilling or unable to devote the
time to a careful and sensitive consideration of the case, in all its specific-
ity. The Court’s preoccupation with doctrine distracts it from its greatest
task as a court, which is not the elaboration of rules but the wise determi-
nation of individual disputes. The best judicial rules are the ones that
emerge from such adjudication, not the ones that are imposed on and get
in the way of adjudication.

So, in Meyer v. Grant, if the Court had been willing to take even a
second look, it would have noticed that this was not a campaign finance
case; that there was no prohibition of any speech activity, paid or other-
wise; that any state that employs the initiative process must employ some
means of drastically restricting the number of proposals that can appear
on the ballot; and that by exalting one type of initiative user, the Court
was interfering with the ability of the states to ease access to the ballot
for other groups. Carelessly, the Court impaired the states’ ability to
reform the initiative process. Perhaps, as we have suggested, the damage
can be controlied.

197. See Buckley v. Valeo, 424 U.S. 1, (White, J.,, dissenting in part); First Nat’l Bank of
Boston v. Bellotti, 435 U.S. 765, (White, J., dissenting); Citizens Against Rent Control v.
Berkeley, 454 U.S. 290, (White, J., dissenting).



