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achieved unitary status, actions concerning student assignment,

even if they result in racial imbalance, must be evaluated under

traditional equal protection principles which require a showing of

intentional discrimination. [Dowell.]*3°
Rather than reinstating its previous opinion, Judge Baldock would have
remanded to the district court for complete reconsideration in light of
Freeman and Dowell ITI. He would have left the district court to do its
own fact-finding, subject to the clearly erroneous standard on appeal.3!
He also expressed concern that the majority’s formulation of the good
faith inquiry was “from the same bolt of cloth” as the Tenth Circuit’s
discredited views in Dowell II and would lead to inappropriately pro-
longed supervision of the school board.**?

It appears that the majority and the dissent are both right, at least in
part, and wrong in part. The dissent was on firm ground in calling for a
complete remand after the circuit panel had indicated exactly how the
district court should apply the shifting burden of proof the Supreme
Court established in Dowell III. The differing interpretations the Tenth
Circuit judges in Brown 1989 and 1992 placed upon the district court’s
ambiguous discussion of the burden of proof were central to their views
of whether the district court acted properly. A remand, with proper in-
structions, would have been the procedurally more appropriate course.
The dissent was also correct to focus on the need to respect the district
court’s role in the fact-finding process.

The dissent, however, was wrong to suggest that a school district
can easily achieve “unitary status™ over one facet of its operations; Free-
man effectively rejects that reading of Spangler. A school system cannot
be released from jurisdiction until and unless it has both achieved unitary
status by, at a minimum eliminating all of the vestiges of de jure segrega-
tion “‘as far as practicable,”*** and has complied in good faith with the
decree for a reasonable period of time.>** Judge Baldock was wrong to
assert that once a school district has achieved unitary status over a facet
of its operations, school board actions concerning that facet that result in

330. Id. at 594. Yudge Baldock also cited United States v. Overton, 834 F.2d 1171, 1175-76
(5th Cir. 1987) and Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 22-23 (1971).
Both Swann and Overton, however, dealt with school systems that had eliminated all vestiges
of a segregated system and had achieved a true unitary system. On this point at least, Judge
Baldock seems to have fallen into the trap that the Supreme Court warned against in both
Freeman and Dowell III—making too much of the term *“‘unitary.” Freeman, 112 S. Ct. at
1443-44; Dowell III, 111 S. Ct. at 636.

331. Brown 1992, 978 F.2d at 594-95, 595 n.4. As in Brown 1989, Judge Baldock accused
the majority of substituting its own fact-finding for that of the district court. Jd. at 596.

332. Id. at 595 n4.

333. Dowell ITI, 111 S. Ct. at 638.

334. Id.; Freeman, 112 S. Ct. at 1449.
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racial imbalance can only be challenged by a showing of intentional dis-
crimination. The majority was correct to follow the clarifications of the
majority opinion that Justices Blackmun and Souter presented on this
point.335

For present purposes, however, it is not terribly important to decide
whether the majority or dissent correctly applied Freeman and Dowell
IIT to Brown 1992. What is important is that the judges on the Brown
1992 panel could not agree on the meaning of the two cases. This is
powerful evidence that the Supreme Court has failed again to provide
sufficiently clear guidance to the lower courts. It is time to do so.

VI. A Unified Approach to the End Stages of School
Desegregation Cases: Follow the Federal Rules

Rule 60(b)(5) allows relief “upon such terms as are just” when “the
judgment has been satisfied . . . or it is no longer equitable that the judg-
ment should have prospective application.”?3¢ In essence, all of the situ-
ations considered in this Article are ones where a party is making one of
these two claims. The district courts need guidance in applying their
equitable discretion to the various situations. The circuit courts need
guidance in understanding their reviewing role. Individually, Rufo,
Dowell ITI, and Freeman provide some guidance; what they lack collec-
tively is a unified approach so that lower court judges will know when to
apply which test.

The key to a unified approach to the latter stages of school desegre-
gation cases, and indeed of all institutional reform cases, is to “follow the
federal rules,”3*” specifically Rule 60(b)(5). And where does the rule
lead us? Right back to Justice Cardozo.>*® Properly understood and
properly applied to the school desegregation context, indeed to the later

335. The majority noted:

Therefore, if it were later to appear that a vestige of segregation in a facet still under
the court’s control has led to a reemergence of segregation in a facet over which the
court had relinquished control, the court would not be powerless to react.
“[B]ecause the court retains jurisdiction over the case, it should of course reassert
control over [the relinquished area] if it finds that this does happen.”

Brown 1992, 978 F.2d at 593 (quoting Freeman, 112 S, Ct. at 1455 (Souter, J., concurring)).

336. Fep. R. Civ. P. 60(b)(5).

337, Several years ago, a group of first-year students at Hastings did a wonderful parody of
their civil procedure course based on the plot of the movie version of The Wizard of Oz. The
key to salvation for Dorothy (qua-first-year-law-student) was to “Follow the Federal Rules,”
as sung to the tune of “Follow the Yellow Brick Road.”

338, Or, to keep the homage going for a moment longer, Justice Card-OZ-o. Finally, is it
merely coincidence that Browr arises in Kansas? Res ipsa loquitur.
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stages of all institutional reform cases, Justice Cardozo’s opinion in Swift
has all the answers.

A, Modifications of Injunctions and Consent Decrees

When is prospective application of a decree “no longer equita-
ble”?**® Rufo correctly focuses on this question.>*® Although its reliance
on Judge Friendly’s opinion in Carey is, as we have seen, somewhat mis-
placed,**! the Rufo Court has provided a reasonably workable test. Rufo
places the burden on the party requesting modification to demonstrate
both a significant change in circumstances and that the proposed modifi-
cation is suitably tailored to the changed circumstance.

This test under Rule 60(b)(5) is also consistent with Swift.>*> As
one commentator has noted, the functional characteristics of a consent
decree should guide the court in ruling on a petition to modify it.>** The
parties have chosen to avoid the uncertainties of litigation,>** no party
has admitted liability, and both parties have compromised.®*> The de-
cree is designed primarily to serve the purposes of the parties, as articu-
lated in the decree; in general, the parties do not intend merely to
implement the purposes of the underlying substantive law.3*¢ Justice
Cardozo anticipated this situation perfectly: “We are not framing a de-
cree. We are asking ourselves whether anything has happened that will
justify us now in changing a decree.””®*” Or, in modern remedial par-
lance, we might say that in the consent decree, the parties have estab-

339. Fen. R. Civ. P. 60(b)(5).

340. Rufo v. Inmates of Suffolk County Jail, 112 S. Ct. 748, 760 (noting that modification
was permitted when it was no longer eguitable to comply with consent decree, and not “when
it [was] no longer convenient”).

341. See supra text accompanying notes 149-54; Levine, supra note 28,

342. That is, it is consistent with the entire structure that Justice Cardozo established in
United States v. Swift & Co., 286 U.S. 106 (1932), which was more elaborate than just the
“grievous wrong” test that he applied to the facts of the Swift case itself. In this section of the
Acrticle, “Swift” refers to the whole structure. See also Jost, Modification of Injunctions, supra
note 15, at 1105 (“The leading precedent codified by Rule 60(b)(5) is [Swift].”).

343. Mengler, supra note 32, at 343-44.

344, See 2 HANDLER, supra note 36, at 951,

345. See, e.g., Suter v. Artist M., 112 8. Ct. 1360, 1366 (1992); Wyatt v. King, 803 F. Supp.
377, 385-86 (M.D. Ala. 1992) (parties may agree to terms in a consent decree which exceed
requirements of federal law).

346. In the less likely case that the injunction was entered by the court and is not a consent
decree, then a motion to modify should be tested against the purposes of the substantive law.
“A litigated decree works if the relief effectively remedies the wrong and fails to work if the
relief does not remedy the wrong. But a consent decree works if the parties comply with its
terms, and does not work if one or both parties do not comply.” Mengler, supra note 32, at
344-45.

347. Swift, 286 U.S. at 119,
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lished their rightful positions for themselves;**® is there any reason to
change that agreement now?

Rufo properly noted that Justice Cardozo distinguished between
two types of decrees that parties might enter into with one another:
The distinction is between restraints that give protection to rights
fully accrued upon facts so nearly permanent as to be substantially
impervious to change, and those that involve the supervision of
changing conduct or conditions and are thus provisional and tenta-
tive. . . . The consent is to be read as directed toward events as
they then were. It was not an abandonment of the right to exact
revision in the future, if revision should become necessary in adap-
tation to events to be.3*°
Thus, Justice Cardozo recognized that in some situations, the parties
could establish their respective rightful positions and expect those rela-
tionships to be reasonably permanent, while in other situations, the par-
ties would have understood that their rightful positions were not so
clearly established in the consent decree.

In Swift, Justice Cardozo found that the parties had framed a decree
on “facts . . . substantially impervious to change.”**® In that specific
context, Justice Cardozo’s use of the “grievous wrong” standard was ut-
terly appropriate. By agreement, the parties had established their respec-
tive rightful positions. This voluntary agreement should not have been
disturbed unless the defendants could prove that its continued applica-
tion would impose a grievous wrong on them.3%!

Institutional reform decrees, such as those arising from prison re-
form as in Rufo, or school desegregation, are paradigmatic examples of
the other type of decree Justice Cardozo identified, involving changing
conduct or conditions. “A continuing decree of injunction directed to
events to come is subject always to adaptation as events may shape the
need.”>? When a party has demonstrated that legal or factual events
have “shaped the need” to modify an institutional reform decree, the
district court should respond appropriately.

348. See LAYCOCK, supra note 39, at 15 (defining plaintif®’s and defendant’s rightful
positions).

349. Rufo, 112 8. Ct. at 758 (quoting Swift, 286 U.S. at 114-15).

350. Swift, 286 U.S. at 114, 119,

351. When a court issues an injunction in the first instance, it occasionally uses an
equivalent concept that goes by a variety of names, such as balancing the equities or undue
hardship, to justify granting the plaintiff less than her rightful position. See SCHOENBROD ET
AL, supra note 29, at 108; David S. Schoenbrod, The Measure of an Injunction: A Principle to
Replace Balancing the Equities and Tailoring the Remedy, 72 MINN. L. REv. 627, 636-37
(1988).

352. Swift, 286 U.S. at 114.
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The court might need to respond for a variety of reasons. One rea-
son might be that the plaintiff needs assistance in achieving her rightful
position, as established in the consent decree. For example, United Shoe
correctly utilized the flexibility inherent in Swif?; because it was equitable
to help the plaintiff implement the purposes of the decree, the plaintiff’s
request for modification was granted. Another possibility might be if un-
foreseen factual circumstances made implementation of a portion of the
decree unfair, akin to a grievous wrong. Thus, in Rufo, if it was true that
the increase in the prisoner population was unforeseen, the court might
consider a modification, so long as the plaintiff’s rightful position was left
as undisturbed as possible.

In applying Swift’s entire approach to a motion to modify a consent
decree under rule 60(b)(5), the courts need to remember that their task is
to implement the parties’ purposes. In doing so, the courts need to apply
the “principles inherent in the jurisdiction of the chancery.”*** To wit, if
there is doubt about the parties’ purposes, the district court needs to in-
terpret the agreement,*>* and that decision should be reviewed under the
appropriate deferential standard: the clearly erroneous test or the abuse
of discretion formula.?*®> The court of appeals and the Supreme Court
should not lightly presume that they know better than the district court
what the primary purposes of the agreement are.3*® Otherwise the appel-
late court might unfairly disturb the parties’ determination of their re-
spective rightful positions.

Rufo is a prime example of appellate meddling with the parties’ de-
termination of rightful position. The district court concluded that the

353. Id.

354. “To interpret [a consent decree] is to explain and elucidate, not to add to or subtract
from the text.”” 2 HANDLER, supra note 33, at 952.

355. Justices O’Connor and Stevens properly focused on the need to review the district
court’s work under these traditional standards. Professor Mengler suggested that the district
courts could avoid some of the interpretation problems by holding a “clarification hearing” at
the time the decree is approved. The record of that hearing would provide a type of legislative
history of the decree that would guide judicial interpretation in the future. Mengler, supra
note 32, at 336-37. For a case that appears to have done something like what Professor Men-
gler recommended, see Wyatt v. King, 803 F. Supp. 377, 387-88 (M.D. Ala. 1992) (looking at
history and terms of consent decree to determine whether modification warranted). Another
preventive measure is to incorporate a statement of purposes into the decree. 2 HANDLER,
supra note 33, at 950.

356. Compare Rufo, 112 S. Ct. at 762; New York State Assoc. for Retarded Children v.
Carey, 706 F.2d 956, 969 (2d Cir. 1983) (no appellate deference). One exception is where the
decree, as interpreted, would ostensively permit the parties to do something that the law pro-
hibits or prohibit something that the law requires. E.g., Rujo, 112 S. Ct. at 762-63; Kasper v.
Board of Election Comm’rs, 814 F.2d 332, 341-42 (7th Cir. 1987) (stating that consent decree
may not permit parties to engage in illegal conduct). Such an interpretation would be
impermissible.
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parties had agreed that single-celling was to be the plaintiffs’ rightful po-
sition. The Supreme Court decided that the parties had agreed to an-
other, lower, standard for rightful position: ending unconstitutional
conditions. Unless it was clearly erroneous, the district court’s determi-
nation should have prevailed.

Under Swift, in deciding a motion to modify, the district court’s task
is to determine which type of consent decree is before it, and then to
apply the correct principles from that case. The appellate court’s task is
to make sure that the district court has made the correct choice and,
viewed through the appropriate lens of review,>*” has properly applied
the relevant principles. ’

B. Partial Release From Active Supervision of the District Court

Freeman confirmed that district courts may use the tool of incre-
mental withdrawal from a decree in a school desegregation case “in a
manner consistent with the purposes and objectives of its equitable
power.”3%® The Court sidestepped Spangler’s contrary implications that
incremental withdrawal was required, without acknowledging that it had
done so.

The weakest aspect of the Freeman decision was that the majority,
indeed all the Justices who wrote, did not simply apply Rule 60(b)(5).3>°
There was no need to invent wholly new tests,>®® which must be inter-
preted and applied by the lower courts.?s! Rather, the Supreme Court
should have asked whether, under Rule 60(b)(5), the district court had
abused its discretion®¢? in concluding that the decree should be modified
because prospective application of a portion of the decree would “no
longer be equitable.”

If the Supreme Court had thought to apply rule 60(b)(5) in Free-

357. The standard of review will shift depending on whether the appellate court is examin-
ing a factual finding, a conclusion of law, or an application of discretion. See supra text accom-
panying notes 155-58.

358. Freeman v, Pitts, 112 S. Ct. 1430, 1446 (1992).

359. The case came to the district court as a motion for final dismissal because the schools
were unitary, a motion which the defendants would have brought under the rule. Freeman,
112 S. Ct. at 1437.

360. Especially confusing new tests with an unexplained shifting burden of proof. See
supra text accompanying notes 230-31.

361. The confusion encountered in the majority and dissenting opinions in Brown 1992 is
some evidence that the Supreme Court failed in its role of giving guidance to the lower courts
in Freeman. See Brown, 978 F.2d at 585.

362. The Freeman court did recognize that the appellate issue was whether the district
court had abused its discretion, but not with respect to Rule 60(b)(5). Freeman, 112 S. Ct. at
1446,
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man,*%® it probably would have followed Rujfo, in which, just a few
months before, the Court had found Swift applicable to the institutional
reform context. Rufo placed the burden on the party requesting modifi-
cation to demonstrate both a significant change in circumstances and
that the proposed modification is suitably tailored to the changed cir-
cumstance. In Freeman, the change in circumstances would be that the
defendants had met their obligations with respect to student assignments;
the proposed modification—release of the defendants from active judicial
supervision of that facet of the operation of the school system—would be
suitably tailored to that changed circumstance. It also would be suitably
tailored to what is necessarily a purpose of such decrees, respecting feder-
alism by minimizing intrusion into the affairs of local governmental
authorities. ‘

The potential interactions between a facet of the decree which has
been satisfied, such as student assignments, and other facets that still
need to be implemented also can be handled under this formula. If a
district court were concerned that ceasing to supervise provision A of the
decree would make it too difficult to implement provisions B and C, the
motion to modify should be denied. As Justice Cardozo wrote, “[t]he
question is whether [the modification] can be made without prejudice to
the interests of the classes whom this particular restraint was intended to
protect.”%* And if, before the defendants are released from jurisdiction
entirely, there is a need to restore supervision of provision A in a situa-
tion like one that was identified in the several opinions in Freeman, this
too can be handled as a change in circumstances under Swift. In short,
there was no necessity to cloud already difficult issues by developing new
tests in Freeman.

C. Complete Release From Jurisdiction of the Court

The Supreme Court has declared in Dowell IIT that, once a school
board has demonstrated compliance over a reasonable period of time
with the dictates of an injunction designed to eliminate the effects of in-
tentional segregation, the district court must release the defendant school
board from its jurisdiction. The Dowell IIT Court appropriately invoked
Swift to demonstrate that school desegregation decrees are one type of

363. There is no obvious reason why it failed to consider the application of the rule. The
pertinent portion of the case’s history began with the defendants’ motion for final dismissal of
the litigation on the grounds that the school system was completely unitary, i.e., a motion
under Rule 60(b)(5). Freeman, 112 S. Ct. at 1437,

364. United States v. Swift, 286 U.S. 106, 117-18 (1932).
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order that is not contemplated to operate in perpetuity.36®> The Dowell
IIT Court properly placed the burden of persuasion on the defendants
who wanted to be released from the jurisdiction of the district court.3%¢

The Dowell III opinion would have been a more useful guide to
lower courts, however, had it shaped the inquiry in terms of Swift and
Rule 60(b)(5). Such an inquiry would put the parties and the district
court in the proper frame of mind: focused on whether it would be ineg-
uitable for the order to continue to have prospective application.*? It
would clarify that the defendants must demonstrate the existence of a
significant change in conditions, i.e., that the corrective purposes of the
order have been met, before the district court would contemplate a re-
lease from jurisdiction.’®® Finally, there would be no doubt that these
decisions are to be made by the district court in the first instance, subject
to appellate review under the abuse of discretion standard.3%®

Relying on Swift would help the district court properly consider
other points as well. First, Swift would help the courts to keep straight
the obligations of defendants under an injunction, as in Dowell 111, and
their somewhat different obligations under a consent decree. When the
defendants seek to obtain permanent and complete release from the con-

365. Board of Educ. of Oklahoma City Sch. v. Dowell, 111 S. Ct. 630, 637 (1991). In other
words, the parties’ rightful position in an injunction issued in a school desegregation case can-
not contain a provision for perpetual judicial supervision of the school board.

366. The more controversial question in Dowell IIT was whether the Supreme Court was
changing the standard against which the defendants’ conduct would be measured. If eliminat-
ing de jure segregation “as far as practicable” (id. at 638) is a retreat from Brown I, then it was
wrong for the reasons advanced by Justice Marshall. See supra text accompanying notes 257-
61.

367. Another way of thinking about the problem, which achieves the same end, is to ask
whether the judgment has been “satisfied” within the meaning of Rule 60(b)(5). See 7 MOORE,
supra note 33, { 60.26{2] ; 11 WRIGHT & MILLER, supra note 33, § 2863 at 202 (1973) (noting
that this provision has rarely been relied upon).

School desegregation is not the only area of the law where this problem has vexed the
courts. See, e.g., the following works discussing conflicting cases on whether courts should
perpetually enjoin violators of trade secrets from manufacture or sale of products using such
secrets, even after public disclosure: MELVIN F. JAGER, TRADE SECRETS Law § 7.02[3][b]
(1988); 2 ROGER M. MILGRIM, MILGRIM ON TRADE SECRETS § 7.08[1] (1991); Michael Bar-
clay, Note, Trade Secrets: How Long Should an Injunction Last?, 26 U.C.L.A. L. Rev. 203
(1978); Ferdinand S. Tinio, Annotation, Propriety of Permanently Enjoining One Guilty of Un-
authorized Use of Trade Secret from Engaging in Sale or Manufacture of Device in Question, 38
A.LR. 3d 572 (1971).

368. This clarification would eliminate the possibility of a court taking the position that the
district court in 1987 and the dissent in Brown 1992 may have had: that the plaintiff bears the
burden of proof at this stage. See Brown, 671 F. Supp. 1290; Brown 1992, 978 F.2d at 593.

369. See, e.g., Rufo v. Inmates of Suffolk County Jail, 112 S. Ct. 748, 765 (1992)
(O'Connor, J., concurring) (proper task of appellate court is to review the district court’s exer-
cise of its discretion). See also Roach, supra note 8, at 894 (“equity forces judges to confront
their discretion not to award remedies™).
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straints of an injunction, the district court must determine if the wrongs
(intentional segregation and its vestiges) have been eliminated; the court
must determine if the plaintiffs have obtained their rightful position,
which is to enjoy the minimum rights guaranteed by the Constitution.
The federalism concerns expressed in Dowell IIT are strong in this con-
text. These concerns necessarily operate as a limitation on the type of
order a district court is permitted to impose on its own authority in a
school desegregation case after a hearing on the merits.

On the other hand, when the defendants seek to obtain release from
a consent decree, the district court must determine whether the purposes
of the decree have been met. The defendants may have agreed to do
more than a judicially imposed injunction could have mandated; unless
they can meet the requirements of Swift, the defendants should be held to
their bargain. They may not try to rewrite the agreement to the constitu-
tional floor.3”®

Second, under Swift, it is clear that all purposes of the decree must
be fulfilied before the district court is obligated to cede jurisdiction. To
the extent that Dowell IIT suggests to the contrary, it is not correct. For
example, Dowell IIT appears to focus only on making sure that the school
district has mechanically complied with the Green factors. This narrow
focus does not give sufficient weight to the question of whether other
corrective purposes of desegregation decrees, for example eliminating the
intangible harms of segregation such as stigmatization, have been
achieved.?”!

The decree or injunction may have other purposes that also must be
achieved before the defendants are released.*’*> For example, an injunc-
tion or decree could legitimately include as one of its aims a reparative®”?

370. Rufo, 112 S, Ct. at 764. As Justice Cardozo said:

We do not turn aside to inquire whether some of these restraints . . . could have been

opposed with success if the defendants had offered opposition. Instead, they chose to

consent, and the injunction, right or wrong, became the judgment of the court.
United States v. Swift, 286 U.S, 106, 116-17 (1932).

371. There is a difference on this matter between injunctions and decrees, The Supreme
Court is obviously free to determine what a school district must do to meet the constitutional
floor imposed by the Equal Protection Clause of the Fourteenth Amendment. It has probably
done so in Dowell I1I, by requiring desegregation *“to the extent practicable.” Dowell ITI, 111
S. Ct. at 638 (footnote omitted). Unless the Court determines that a certain choice is illegal,
however, the Court should not disturb the parties’ decisions regarding the rightful position
that they have enshrined in a consent decree.

372. See United Shoe, 391 U.S. at 248, quoted in Dowell III, 111 8, Ct. at 636 (“Swift ...
holds that it may not be changed . . . if the purposes of the litigation as incorporated in the
decree . . . have not been fully achieved.”),

373. See OWEN M. Fiss, THE CiviL RicHTS INJUNCTION 10-11 (1978) (distinguishing
between the preventative and reparative elements of an order).
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or compensatory component as well as the goal of eliminating the ves-
tiges of intentional segregation.3”* Probably the best-known case with
such a decree at issue is Milliken v. Bradley,>”> where the Supreme Court
affirmed the district court’s desegregation plan for the Detroit public
schools, which included compensatory and remedial educational pro-
grams. The Court recognized that in addition to making changes to
comply with Green, “independent measures” were needed to “remedy
the impact of previous, unlawful educational isolation.”*”¢ If a consent
decree or injunction includes a compensatory component, it would not be
appropriate to release the defendants completely from jurisdiction until
the compensatory component has been fulfilled, even if the defendants
were operating the schools in a completely unitary fashion and in utter
good faith.3"’

Third, although Dowell IIT and Freeman emphasized the relevance
of the defendants’ good faith commitment to continuing to operate uni-
tary schools, neither opinion established an appropriate test for measur-
ing the defendants’ good faith: Swift did. Justice Cardozo asked
“whether the changes are so important that dangers, once substantial,
have become attenuated to a shadow.”?’® Only when the defendants’
commitment to unitary education meets this high standard is it appropri-
ate to impose the risk of future harm upon plaintiffs in order to confer
upon the defendants the benefits of permanently releasing them from
continuing judicial supervision.3” A lesser standard (or as in the Dowell
IIT and Freeman opinions, no articulated standard) will lead lower courts
to choose a stopping point that unduly diminishes or overrides the goal

374, See Sivitz, supra note 209. See also Shane, supra note 4, at 1127:

School desegregation remedies should attack what was the systematic and continu-
ous vulnerability of minority children in those districts to a variety of harms inflicted
upon them by hostile public school authorities. That vulnerability, which deprives
minority students and their parents of objectively reasonable confidence in the non-
discriminatory educational administration to which they are entitled, is the crux of
unfair governance.

375. 433 U.S. 267 (1977) (Milliken II). See generally John Leubsdorf, Completing the De-
segregation Remedy, ST B.U. L. Rev. 39 (1977) (discussing implications of Milliken I).

376. Milliken II, 433 U.S. at 287-88.

377. Cf., Gewirtz, supra note 15, at 793 n.205 (raising question of when Milliken II-type
compensatory education remedies should terminate). But see Roach, supra note 8, at 877-79
(questioning whether under notions of corrective justice, restoration is ever possible to achieve
or whether the myth of restoration creates a “false sense of complacency™ that courts cure all
harms).

378. United States v. Swift, 286 U.S. 106, 119 (1932).

379. See Gewirtz, supra note 15, at 797 (observing that different proof rules about when to
terminate jurisdiction reflect value judgments about the probabilities of whether desegregation
has been fully accomplished as well as where the risks of mistakes should fall).
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of full corrective justice.?®® Therefore, a district court should not release
a defendant from its jurisdiction until it is convinced that the dangers
“have become attenuated to a shadow.”

D. Restoration of Supervision After Jurisdiction Is Ended

Dowell IIT makes it absolutely clear that, having been released from
an injunction, a school board is free to make choices about the operation
of its schools so long as it meets the general mandates of the law. Plain-
tiffs who wish to challenge a decision made after the release from juris-
diction must demonstrate that the school board acted with a segregative
purpose.®®! In this one instance, Swift has little to add; there is nothing
in Justice Cardozo’s opinion, however, that is contrary to the Dowell 11T
Court’s conclusion on this issue.

. Dowell III is plainly correct in its own specific context, where the
defendants had been released from jurisdiction after completely satisfying
the terms of an order for a period of several years—an order issued origi-
nally by the court after full litigation on the merits. In the consent de-
cree context, there is no reason why the parties can not negotiate a
provision that allows the plaintiffs to return to court in the future on a
lesser showing than proof of the defendants’ desire to segregate.?®* With-
out such a specific provision, however, Dowell IIT would apply; the plain-
tiffs would have to make out a case de novo without relying on the
determinations made in the previous case.3®3

Conclusion

A few years ago, Professor Paul Gewirtz noted that, especially in
the school desegregation area, the termination issue had been neglected

380. Id. at 797.

381. E.g, Dowell IV, 718 F. Supp. 1144, 1179 (W.D. Okla. 1991). As indicated supra, at
note 301, a possible exception would be a motion to reopen a final judgment of release due to
“fraud . . . , misrepresentation, or other misconduct of an adverse party.” FED. R. Civ. P.
60(b)(3). For example, such a motion would be appropriate if the district court had released
the defendant school board from jurisdiction on the basis of false representations about the
board’s intentions. See 7 MOORE, supra note 33, | 60.24[5]; 11 WRIGHT & MILLER, supra
note 33, § 2860 at 187-89 (1973).

382, See Mengler, supra note 32, at 345 (“Nor does adopting Swift’s test preclude the par-
ties themselves from proposing a more flexible standard . . . as one of the terms in their original
consent decree”). Cf. 42 U.S.C. § 9622(f)(6) (West Supp. 1991) (covenant not to sue pursuant
to consent decree must contain provision permitting United States to reopen litigation if pollu-
tion worse than anticipated); United States v. Overton, 834 F.2d 1171 (5th Cir. 1987) (enforc-
ing parties’ bargain in consent decree settling school desegregation suit; suggests a different
bargain would also be enforced).

383. See, e.g., Dowell V, 782 F. Supp. 574, 577; United States v. Overton, 834 F.2d 1171
(5th Cir. 1987); Beard, supra note 65, at 1287.
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both by the Supreme Court and by scholars supportive of policies of cor-
rective justice.’®* Prodded by the Justice Department under the Reagan
and Bush Administrations, in Rufo, Freeman, and Dowell III, the
Supreme Court has provided answers to many of the questions surround-
ing the latter stages of all institutional reform cases, including school
desegregation cases. Not all of the details in the answers the Court has
provided will be to everyone’s liking: some responses will be distressing
to those supportive of the plaintiffs’ civil rights bar®®* and others will be
denounced by certain former Justice Department policymakers and their
academic supporters.>®¢ Taken as a whole, the Court’s answers are gen-
erally consistent with the corrective purposes behind institutional reform
litigation: to correct the harm done in the past, to make reasonable ef-
forts to ensure that the harm will not recur and then to terminate judicial
supervision so “that the future will be free of both the defendant’s
wrongs and the court’s corrective requirements.”3%7

As is particularly well demonstrated by the conflicting views repre-
sented in the Tenth Circuit’s recent opinion, Brown 1992, however, the
Supreme Court could have done a much better job in providing guidance
to the lower courts facing modification and termination issues.*®® Luck-
ily, there is no reason that lower courts cannot improve on the Supreme
Court’s performance. As the great case from Kansas that we celebrate in
this Symposium enters its fifth decade, let us hope that the lower federal
courts realize what the Supreme Court did not. The federal circuit and
district courts can be faithful to their obligations to follow Supreme
Court precedent and, simultaneously, they can follow a unified approach
to these problems in the latter stages of all institutional reform cases,
including school desegregation cases. Doing both will ensure that the
courts help the parties achieve their rightful position in these cases, with-
out causing grievous wrongs to either side. The federal courts have the

384. Gewirtz, supra note 15, at 790.

385, E.g., Christopher, supra note 15, at 615.

386, Beard’s article is a good example of what at least some policymakers in the Justice
Department under the Republican Presidents had hoped to accomplish through cases like
these. See Beard, supra note 65. Although Beard, a former Special Counsel to the Assistant
Attorney General for Civil Rights, provided the customary disclaimer that the views expressed
in the article were his own, he thanked several Reagan Justice Department stalwarts “particu-
larly Wm. Bradford Reynolds” for “invaluable suggestions and assistance.” Id. at 1239. See
also, Landsberg, supra note 27, at 1329-32 (reviewing widely varying reactions to Rehnquist
Court decisions in race discrimination cases).

387. Gewirtz, supra note 15, at 754.

388. See also Brown, supra note 277, at 82 (calling for Supreme Court to “‘establish an
ideological framework that would directly focus the need for educational reform on the social-
izing process of public schools” as part of its desegregation termination opinions).
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power to do these tasks, and they don’t need the ruby slippers. They
need only follow the federal rules and Justice Cardozo.



