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Control and Safe Streets Act contained legislative history which
linked the possession of firearms with interstate commerce, and the
Comprehensive Crime Control Act of 1990 similarly regulated fire-
arms, Holland concluded that “[t]his legislative history is evidence
that Congress found that the regulated class of firearms had a substan-
tial effect on interstate commerce.””® Holland came to the correct
result by applying the wrong rule. Neither legislative history, nor find-
ings are required by Congress in order to legislate.

In United States v. Diego Ornelas,?*° a Tenth Circuit district court
upheld section 922(q). Diego Ornelas interpreted Perez and other
Supreme Court cases similarly to Edwards, finding that no require-
ment exists for Congress to make particularized findings regarding
how a given activity relates to interstate commerce.?** Diego Ornelas
observed that “[t]he only function of the courts . . . is to determine
whether the activity regulated is within the reach of the federal
power.”242 In doing so, courts may consider earlier legislation regulat-
ing activity within the same class of activities.?**> Since the original
section 922 enacted in 1968 found firearms to be linked to interstate
commerce, Diego Ornelas held that section 922(q) falls within the
reach of federal power.2** The Diego Ornelas court’s opinion is both
reasonable and supported by precedent. Courts may, but are not re-
quired to consider legislative history when reviewing the constitution-
ality of statues.

Further, Diego Ornelas observed that legislation based on the
commerce power is rarely aimed at the regulation of commerce per se.
Therefore, requiring legislative findings merely creates an unnecessary
procedural task by mandating that Congress establish how an activity
relates to interstate commerce. “Congress simply would make the
requisite findings, which would have to be upheld ‘if there is any ra-
tional basis’ for them, and reenact the provision.”?** The accuracy of
these findings would only be called into question on the rare occasion
that a court could find no rational basis for them. The argument is
persuasive. It is doubtful that requiring such findings would motivate
Congress to conduct any serious constitutional analysis. The likely re-
sult would be that Congress would include findings composed of boil-

239. Id. at 144-45 (footnote omitted).

240. 841 F. Supp. 1087 (D. Colo. 1994).

241. Id. at 1090.

242. Id. at 1090-91 (citations omitted).

243. Id. at 1091.

244, Id. at 1091-92.

245, Id. at 109293 n.10. In fact, this is exactly what Congress did when it passed
amendments to 922(q) in the Crime Bill. Violent Crime Control and Law Enforcement
Act of 1994, H.R. Conr. Rep. No. 711, 103d Cong., 2d Sess. pg. 342 (1994). See infra part
III.
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erplate language in a mechanical fashion—hardly an improvement of
the current constitutional scheme.

The Diego Ornelas court came to its conclusion reluctantly. The
court was disturbed by the increasing scope of the Commerce Clause,
and the federalization of crimes traditionally regulated by the States.
“The current race to federalize state crimes epitomizes the very ten-
dency most feared by those who wrote and ratified the Constitution: a
strong central government relegating to itself all power.”?*¢ Judge
Carrigan, writing for the Diego Ornelas court, made his concerns ex-
plicit when he concluded, “Were I not bound by precedents of the
Supreme Court and the Tenth Circuit, I would hold [section] 922(q)
unconstitutional.”?%” Judge Carrigan’s approach to the constitutional-
ity of section 922(q) is admirable for its integrity. While he expresses
his disfavor of current Commerce Clause jurisprudence, he neverthe-
less feels compelled to follow such precedent. The Lopez opinion
lacks this intellectual honesty.

In United States v. Morrow,?*® these same concerns about the
scope of the Commerce Clause led the Eleventh Circuit District Court
to find section 922(q) unconstitutional. Morrow used Lopez as per-
suasive authority for its decision:

This court joins the Fifth Circuit in expecting Congress at least

to share with the public, and with the overworked federal courts

upon which Congress thrusts the enforcement of an accelerating

volume of federal crime fighting statutes, some articulated, ra-
tional, constitutional basis for the federal government’s assump-

tion of jurisdiction over the perceived problem.2*®
While the Morrow court does not explicitly require legislative find-
ings, it appears to encourage them. Morrow joins Lopez in attempting
to make Congress articulate a constitutional basis for its legislation.
While there may be some truth to the Morrow Court’s observation
that the increase in federal criminal statutes has overburdened federal
courts,®° requiring congressional findings will not alleviate this prob-
lem. Any solutions to problems concerning the federalization of
crime do not lie in declaring section 922(q) unconstitutional for lack of
findings.

In January of 1994, two federal district courts for the District of
Kansas addressed the issue of section 922(q)’s constitutionality. The
first case was United States v. Trigg.®' In Trigg, the court concluded

246. Diego Ornelas, 841 F.Supp. at 1093 n.11.

247. Id.

248. 834 F. Supp. 364 (N.D. Ala. 1993).

249. Id. at 365.

250. See infra text accompanying notes 308-310 for O’Connor’s recent comments on the

federalization of criminal law.
251. 842 F. Supp. 450 (D. Kan. 1994).
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that section 922(q) was an unconstitutional exercise of Congress’ com-
merce power.2>? After briefly summarizing Lopez and Edwards, the
court found that “the views articulated by the Fifth Circuit [were]
more faithful to the values of federalism embodied in our Constitu-
tion.?>® The court held that, although “[t]here is no place for weap-
ons—particularly firearms—in and around schools. . . . , Congress
must legislate in the area of firearms within the constraints imposed
by the Commerce Clause.”*>* With these general allusions to congres-
sional violation of federalism principles, the Trigg court held section
922(q) unconstitutional.

Ironicaily, and perhaps indicating the extent to which federal
courts are split on this issue, another district court in Kansas reached
the opposite conclusion only seven days later. In United States v.
Glover, 5 the court upheld section 922(q) as constitutional. After an
extensive analysis of both Lopez and Edwards, as well as many of the
district court cases cited above, the court held that although Perez “is
open to more than one interpretation,” formal findings are not neces-
sary in order for Congress to legislate.?¢

Tenth Circuit precedent also supported the Glover opinion. The
Tenth Circuit held in Morgan v. Secretary of Housing and Urban De-
velopment®’ that “the absence of formal findings concerning the ef-
fect on interstate commerce . . . does not prevent Congress from
regulating under the Commerce Clause.””® The Glover court was
also motivated by the dire need to decrease violence in our schools.
In his opinion, Chief Judge Kelly asked whether legisiative findings
are really more important than saving the lives of the nation’s school
children.

In my view, given the situation as it exists in our present day

society, the time has come for the full weight of the United

States to be brought to bear in the area with which we are deal-

ing. It should have taken no hearing in 1990 for Congress to

recognize the use of weapons, particularly in concert with drug

activities and gang-related activities, seems to pervade our en-

tire society. Every city has been impacted. The senseless vio-

lence resulting from the use of these weapons—random

shootings, drive-by shootings—is commonplace. Regrettably,

our young folks today have taken up these practices. It would

appear that possession of a gun is a badge of honor. More im-

portantly, is not the school ground a most important vestige, the

252. Id. at 453.
253. Id.

254. Id.

255. 842 F. Supp. 1327 (D. Kan. 1994).

256. Id. at 1336.

257. 985 F.2d 1451 (10th Cir. 1993) (citations omitted).
258. Id. at 1455.
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one place where children are entitled to a safe and secure har-

bor free of fear and violence? Are not these children the na-

tion’s future? Does Congress really need a hearing or further

findings to recognize the importance of it all? I think not.>°

The issue of section 922(q)’s constitutionality has invoked a vari-
ety of opinions on the necessity of legislative findings, violence in
America, and our constitutional framework. The case law from the
lower courts is sharply divided. The Supreme Court faces another dif- .
ficulty in deciding Lopez, however. Congress has added an amend-
ment to section 922(q).

III. Recent Amendment to Section 922(q): Are Retroactive
Findings Enough te Save the Statute?

In the fall of 1993, perhaps in response to the Lopez decision, an
amendment to the Gun-Free School Zones Act was introduced in
both the House of Representatives and the Senate.?®® This amend-
ment contains explicit findings which link the possession of guns
within a school zone to interstate commerce.?®* Congress passed this

259. Glover, 842 F. Supp. at 1336-37.

260. Id. at 1327 (citing S. 1607, 103d Cong., 1st Sess. (1993); H.R. 3355, 103d Cong., 1st
Sess. (1993)).

261. The amendment reads as follows:

Sec. 2972, Gun-Free School Zones. (a) Amendment of Title 18, United States
Code—Section 922(q) of Title 18, United States Code, is amended—

(1) by redesignating paragraphs (1), (2), and (3) as paragraphs (2), (3), and
(4), respectively; and

(2) by inserting after (q) the following new paragraph:

(1) the Congress finds and declares that—

(A) crime, particularly crime involving drugs and guns, is a pervasive, nation-
wide problem;

(B) crime at the local level is exacerbated by the interstate movement of
drugs, guns, and criminal gangs;

(C) firearms and ammunition move easily in interstate commerce and have
been found in increasing numbers in and around schools, as documented in nu-
merous hearings in both the Judiciary Committee of the House of Representa-
tives and Judiciary Committee of the Senate;

(D) in fact, even before the sale of a firearm, the gun, its component parts,
ammunition, and the raw materials from which they are made have considerably
moved in interstate commerce;

(E) while criminals freely move from state to state, ordinary citizens and
foreign visitors may fear to travel to or through certain parts of the country due to
concern about violent crime and gun violence, and parents may decline to send
their children to school for the same reason;

(F) the occurrence of violent crime in school zones has resulted in a decline
in the quality of education in our country;

(G) this decline in the quality of education has an adverse impact on inter-
state commerce and the foreign commerce of the United States;

(H) states, localities, and school systems find it almost impossible to handle
gun-related crime by themselves; even states, localities, and school systems that
have made strong efforts to prevent, detect, and punish gua-related crime find
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amendment as part of the Crime Bill in August, 1994.252 Seemingly,
the constitutional defects which the Lopez court found in section
922(q) are cured by this amendment. It is unclear, however, how the
Supreme Court will address these amendments.

The amendments to section 922(q) introduce complicated moot-
ness issues to the Lopez case. By providing findings which link the
possession of guns to interstate commerce, Congress seems to have
alleviated the need for a Supreme Court decision on the matter.
However, the confused state of the Supreme Court’s recent mootness

jurisprudence leaves the exact procedural posture of Lopez in
doubt, 263

As an initial matter, the Court may address the newly amended
version of section 922(q). In Fusari v. Steinberg,26* the Supreme Court
granted certiorari to review the constitutionality of the unemployment
benefit hearing procedures in Connecticut. After the Court granted
certiorari, but prior to the issuance of its decision, the Connecticut
legislature amended the statute in question to eliminate any constitu-
tional defects.?®> The Court noted that although the amendments
“may alter significantly the character of the system . . . [t]his Court
must review the District Court’s judgment in light of presently existing
Connecticut law, not the law in effect at the time that judgment was
rendered.”?%¢ This rule is supported by a long line of cases.?s” The
more difficult issue is whether the Supreme Court will address the

their efforts unavailing due in part to the failure or inability of other states or
localities to take strong measures; and
(I) Congress has power, under the interstate Commerce Clause and other
provisions of the Constitution, to enact measures to ensure the integrity and
safety of the nation’s schools by enactment of this subsection.
Violent Crime Control and Law Enforcement Act of 1994, H.R. Rer. 7 11, 103d Cong., 2d
Sess, 342 (1994).

262. Id.

263, A case becomes moot when the Court’s jurisdiction is terminated by a change in
the circumstances of the controversy. RoBERT L. STERN ET AL., SUPREME CoOURT PracC-
TICE (6th ed. 1986). See also A. Greenbaum, Mootness on Appeal in Federal Courts: A
Reexamination of the Consequences of Appellate Disposition, 17 U.C. Davis L, Rev. 7
(1983).

264. 419 U.S. 379 (1975).

265. Id. at 385.

266. Id. at 386-87.

267. See, e.g, Diffenderfer v. Central Baptist Church, 404 U.S. 412, 414 (1972)(“We
must review the judgment of the District Court in light of Florida law as it now stands, not
as it stood when the judgment below was entered.”); Hall v. Beals, 396 U.S. 45, 48 (1969)
(“We review the judgment below in light of the Colorado statute as it now stands, not as it
once did.”); Thorpe v. Houston Auth., 393 U.S. 268, 281-82 (1969) (“The general rule . . . is
that an appellate court must apply the law in effect at the time it renders its decision.”);
United States v. Alabama, 362 U.S. 602, 604 (1960) (“Under familiar principles, the case
must be decided on the basis of law now controlling.”); Hines v. Davidowitz, 312 U.S. 52,
60 (1941).
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amended version of section 922(q), whether it will dismiss certiorari as
improvidently granted, or whether it will remand the case to the Dis-
trict Court for further proceedings in light of the statutory change.

In Northeastern Florida Contractors v. Jacksonville?%® the most
recent case involving an intervening statutory change after the grant
of certiorari, the Court reviewed the amended version of the statute.
In Northeastern Florida Contractors, the plaintiff challenged the con-
stitutionality of a city ordinance which required that ten percent of
city contracts be set aside for “Minority Business Enterprises.”?% Af-
ter the Supreme Court granted certiorari the city repealed the ordi-
nance, replacing it with a new ordinance which reduced the number of
contracts to be set aside.?’”® The city argued that the case had become
moot due to intervening changes in the ordinance. The Court, how-
ever, invoked the “voluntary cessation” doctrine, and held that the
case was not moot. The Court applied the “‘well settled’ rule that ‘a
defendant’s voluntary cessation of a challenged practice does not de-
prive a federal court of its power to determine the legality of the prac-
tice.’”?”1 Under this analysis, the Supreme Court is free to address
the newly amended version of section 922(q) in Lopez.

The Supreme Court also justified its holding in Northeastern Flor-
ida Contractors by observing that the statutory changes were not sig-
nificant. In the Court’s opinion, the new ordinance was not
“sufficiently altered so as to present a substantially different contro-
versy than the one the District Court originally decided.”?’> Because
the statute was essentially the same, the Court could address the
amended version. Under this analysis, the Court would also be able
to review the newly amended version of section 922(q). The amend-
ments to section 922(q) only add findings to the preamble of the stat-
ute.2”? Therefore, the Court may find that the changes are minor and
do not abate the pending controversy. As a result, the Court may
choose to address the newly amended statute directly.

The dissenters in Northeastern Florida Contractors felt that the
intervening statutory changes made the case moot. “It seems clear,
they wrote, “that when the challenged law is revised so as plainly to
cure the alleged defect. . . there is no live controversy for the Court to
decide.”?’* The dissenters cited Diffenderfer v. Central Baptist

268. 113 S. Ct. 2297 (1993).

269, Id. at 2299,

270. Id. at 2300.

271. Id. at 2301 (quoting City of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289
(1982)).

272. Id. at 2301 n.3.

273. See supra note 261.

274. Id. at 2305.
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Church®*™ in support of this proposition. Diffenderfer involved a Flor-
ida statute that exempted church property from taxation, even if it
was used for primarily commercial purposes.?’® The plaintiff chal-
lenged the statute asserting that it violated the First Amendment’s Es-
tablishment and Free Exercise Clauses.?’”” While the case was pending
before the Supreme Court, the statute was repealed and replaced with
a new statute that only exempted church property used predominantly
for religious purposes.?’® The Court held that the case was moot, va-
cated the judgment of the district court, and remanded the case to the
district court with leave to the appellants to amend their pleadings.?”®
Diffenderfer would seem to clearly support the Northeastern Florida
Contractors dissent’s view of the mootness issue. Diffenderfer is also
supported by a long line of cases before it.2%° If the Supreme Court
should choose to disregard Northeastern Florida Confractors and re-
sume its previous line of mootness cases, it may vacate the judgment
of the Fifth Circuit Court of Appeals and remand to the district court
with leave to the defendant to amend his pleading to challenge the
newly amended statute.?5!

Although the mootness principles enunciated in Northeastern
Florida Contractors and Diffenderfer seem generally applicable,
neither of those cases are factually analogous to Lopez since neither
involve a constitutional challenge to a federal criminal statute. United
States Department of the Treasury v. Galioto®? involves similar facts.
In Galioto, the plaintiff challenged the constitutionality of a federal
firearms statute.?®® Eighteen U.S.C. § 922(d) prohibited firearm sales
to persons who had been committed to a mental hospital.?®* The
plaintiff argued that section 922(d) violated the Equal Protection
Clause.?® Prior to the Supreme Court’s decision, Congress redrafted

275. 404 U.S. 412 (1972).

276. Id.

277. Id.

278. Id. at 414.

279. Id. at 415.

280. Fusari v. Steinberg, 419 U.S. 379, 380 (1975) (vacating decision of the district court
and remanding for reconsideration in light of the intervening changes in Connecticut law);
Sanks v. Georgia, 401 U.S. 144, 153 (1971) (dismissing appeal and remanding to the Geor-
gia Supreme Court in light of statutory changes); Thorpe v. Houston Auth., 393 U.S. 268,
281-82 (1969) (reversing and remanding in light of the intervening changes in HUD hous-
ing authority guidelines); United States v. Alabama, 362 U.S. 602, 604 (1960) (vacating
judgments of the court of appeals and the district court, and remanding case in light of
newly enacted Civil Rights Act).

281. It is not entirely clear how mootness principles in civil cases pertain to a criminal
case like Lopez.

282. 477 U.S. 556 (1986).

283, Id. at 558,

284. Id. at 557.

285. Id. at 558-59.
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the statute, allowing former mental patients to apply to the Secretary
of the Treasury for permission to buy a firearm. The Supreme Court
noted, “This enactment significantly alters the posture of this case.”2%¢
Because the equal protection issues had become moot, the Court va-
cated and remanded the judgment of the district court.?®” Once again,
the Court remanded a changed statute to the district court for
reconsideration.

Seemingly, Galioto provides guidance for the Supreme Court in
the Lopez decision. However, Lopez differs from Galioto. Lopez in-
volves a criminal acquittal, whereas Galioto involves only a challenge
to a statute preventing former mental patients from buying firearms.
In Galioto, the case was remanded because remaining issues were best
addressed by the district court. Lopez does not have any factual is-
sues left to address. The only new considerations are the findings
which were added by the amendment. In addition, there may be an ex
post facto principle which bars the district court from reinstituting the
same proceeding against the defendant with the newly amended ver-
sion of the statute.

How the Supreme Court will view Lopez after the amendments
to section 922(q) is unclear. The Court will probably follow Diffender-
fer and vacate the judgments of the court of appeals and the district
court, remanding for proceedings in light of the newly amended stat-
ute. In essence, this would mean reinstating the initial trial and reliti-
gating the issue of section 922(q)’s constitutionality. However, the
Court may choose to follow Northeastern Florida Contractors and re-
view the newly amended version of section 922(q) itself. Of.course,
the Court would first have to find that the amendments did not signifi-
cantly alter the statute. As a practical matter, the Supreme Court may
pursue a number of options and will decide the Lopez case if it finds it
compelling to do so. Ultimately, the broader issues of the scope of the
Commerce Clause,?®® the Tenth Amendment, and the boundaries of

286. Id. at 559.

287. Id. at 560.

288. The Supreme Court may choose to address whether section 922(q) is a constitu-
tional exercise of the Commerce Clause as a substantive matter, beyond the legitimacy of
the Fifth Circuit’s findings requirement. This is an issue which Lopez did not reach. Sec-
tion 922(q) should withstand this form of constitutional review as well. The Supreme
Court should uphold section 922(q) if it can perceive any rational basis by which the pos-
session of a firearm within a school zone affects interstate commerce. Heart of Atlanta
Motel v. United States, 379 U.S. 241, 258-59 (1964); Katzenbach v. McClung, 379 U.S. 294,
303-04 (1964). Possession of firearms within a school zone also substantially affects inter-
state commerce under a number of arguments. Wickard v. Filburn, 317 U.S. 111, 124
(1942). First, violent schools detract from the quality of education, which reduces the com-
petency of American students and damages our competitiveness internationally. Brief for
the United States Attorney General at 22, United States v. Lopez, 2 F.3d 1342 (5th Cir.
1993) (No. 93-1260). Second, because drug free school zones have been upheld as constitu-
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our federal system may inspire the Court to issue its own opinion
rather than remand the case for further proceedings.?8?

IV. Tenth Amendment and Federalism Implications of
Section 922(q)

While the cases analyzing the constitutionality of section 922(q)
focus on the narrow issue of whether legislative findings are required,
broader federalism concerns under the Tenth Amendment lie at the
heart of the issue. Commerce Clause and Tenth Amendment analyses
are really opposite sides of the same coin.?®® An issue involving the
scope of the Commerce Clause is simultaneously an issue of state sov-
ereignty under the Tenth Amendment. “In the end, just as a cup may
be half empty or half full, it makes no difference whether one views
the question . . . as one of ascertaining the limits of the power dele-
gated to the Federal Government under the affirmative provisions of
the Constitution or one of discerning the core of sovereignty retained
by the States under the Tenth Amendment.”?®! Thus, a handful of
courts have analyzed section 922(q)’s constitutionality by framing
their arguments in terms of whether Congress had invaded an area of
traditional state sovereignty under the Tenth Amendment.

In Lopez, the court noted that it drew support for its conclusion
concerning the importance of congressional findings from “recent
holdings that when Congress wishes to stretch its commerce power so
far as to intrude upon state prerogatives, it must express its intent to
do so in a perfectly clear fashion.”?*? The Lopez court began with the
premise that both the regulation of schools and firearms have been
areas traditionally left to the states.?®® This proposition is debatable.
The Lopez court itself details the extensive history of gun control
measures that Congress has undertaken during this century.2®* Such a
history hardly supports the theory that firearm statutes are tradition-
ally within the exclusive jurisdiction of the states.?®>

tional, so should gun-free school zones. United States v. Holland, 841 F. Supp. 143, 144
(E.D. Pa. 1993). Third, firearm violence is a national health problem. Brief for National
School Safety Center, United States v. Lopez, 2 F.3d 1342 (5th Cir. 1993) (No. 93-1260)
(citing M. Rosenberg et al., Let’s Be Clear: Violence Is A Public Health Problem, 267
JAMA 3071 (1992)).

289. See infra part IV.

290. The Tenth Amendment provides, “The powers not delegated to the United States
by the Constitution, nor prohibited by it to the states, are reserved to the states respec-
tively, or to the people.” U.S. ConsT. amend. X.

291. New York, 112 S. Ct. at 2419.

292. United States v. Lopez, 2 F.3d 1342, 1365 (5th Cir. 1993).

293. Id. at 1347,

294, Id.

295. See supra text accompanying note 165.
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The court in United States v. Diego Ornelas®S also invoked Tenth
Amendment arguments, although it ultimately held that section
922(q) was a constitutional exercise of the commerce power.
Although the court felt bound by Supreme Court precedent to uphold
the statute, it expressed its concern with the federalization of criminal
law:

[I]n its haste to define as federal crimes conduct traditionally
subject only to state or local regulation and prosecution, Con-
gress is stretching the commerce power far beyond its intended
scope, and thus emasculating the Tenth Amendment’s clear in-
tent to reserve regulation of conduct that does not affect inter-
state commerce to the states and the people.

... If the Tenth Amendment retains any vitality whatever

in the area of criminal law, that remnant is fast being eroded.?®’
The Diego Ornelas court’s primary concern with the federalization of
criminal law is that often state and federal laws will overlap.?®® This
creates the unfair result of disparate punishments for virtually identi-
cal crimes depending on whether the criminal defendant is punished
under state or federal law. Federal prosecutors can, at their discre-
tion, “choose either to prosecute under a harsh federal statute or
leave the matter to state prosecution under a comparatively lenient
statute.”?®® The Diego Ornelas court remains unconvinced by the ra-
tionale of Garcia v. San Antonio Metropolitan Transit Authority.3%°
While states should theoretically be able to rely on the national polit-
ical process to prevent Congress from invading state sovereignty, in
reality they cannot because “irresistible political pressures to be per-
ceived as ‘tough on crime’ are driving Congress to federalize crimes
such as that here charged, in circumstances where clear-minded, ob-
jective analysis can discern no meaningful effect on interstate com-
merce in the sense intended by the Commerce Clause.”®! Thus, while
the Diego Ornelas court felt constrained by precedent to uphold sec-
tion 922(q) as constitutional, it presented strong Tenth Amendment
and pragmatic arguments to overturn the statute.3%2

United States v. Morrow®® also invoked arguments based on the

296. 841 F. Supp. 1087, 1090 (D.Colo. 1994).

297. Id. at 1093 n.11 (emphasis added).

298. In fact, sixteen states have enacted their own versions of the Gun-Free School
Zones Act. This may be due in part to their concern that section 922(q) will be struck
down as unconstitutional. Greg Lucas, School Gun-Free Zone OKd, S.F. CHRrON., Sept. 30,
1994, at Al,

299. Diego Ornelas, 841 F. Supp. at 1093 n.11.

300. 469 U.S. 528 (1985).

301. 841 F. Supp. at 1093.

302. Id

303. 834 F. Supp. 364 (N.D. Ala. 1993).
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Tenth Amendment to find section 922(q) unconstitutional. The Mor-
row court chastised Congress for its limitless use of the Commerce
Clause in legislation. For instance, the court noted that

Congress expects courts invariably to presume that Congress in-
tends to hang any and all new federal legislation which purports
to control activity within the several states on the so-called
Commerce Clause, without Congress having to say so. After all,
has not everyone been conditioned to believe that there is noth-
ing which moves or has ever moved which does not support an
invocation of the Commerce Clause as the means for conferring
federal jurisdiction and control over the activity and/or problem
that Congress wishes to govern and/or solve[?]>%* '

The Morrow court continued:

Although the Congress has systematically whittled away at the
old idea of the superiority inherent in the local solution of
problems, the principle of federalism still has enough vitality to
demand an explanation from Congress when Congress finds that
the states’ various means of handling a particular societal prob-
lem are so ineffectual as to be moribund and in need of replace-
ment by an overarching new federal remedy.>®

Bitterly protesting the erosion of the traditional federalism balance,
Morrow held section 922(q) unconstitutional.

The Morrow court overstates the point. Section 922(q) does not
“replace” state criminal law, it merely supplements it. Section
922(q)(3) provides explicitly that “[n]othing in this subsection shall be
construed as preempting or preventing a state or local government
from enacting a statute establishing gun free school zones as provided
in this subsection.”®® State and local authorities are thereby free to
prosecute under their respective laws.

As discussed, the Supreme Court’s recent Tenth Amendment ju-
risprudence has been turbulent.>*” The Court may be prepared to ad-
dress Tenth Amendment considerations in section 922(q). Comments
made earlier this year by Justice O’Connor indicate a continued inter-
est in exploring issues of federalism that began in her opinion in New
York v. United States.*® In an address to the Ninth Circuit Court of
Appeals conference, Justice O’Connor attacked the Crime Bill as part
of a dangerous trend to federalize criminal law. “Congress seems to
be moving clearly in the direction of recognizing national problems
and deciding that the way to deal with them is to federalize the issues

304. Id. at 365.

305. Id

306, See 18 U.S.C. § 922(q)(3).

307. See supra text accompanying footnotes 108-135.
308. 112 S. Ct. 2408 (1992).
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and bring them into federal courts.”®*® She went on to explain that
this trend could have a “drastic effect on the federal bench” since
criminal cases make up roughly a third of court caseloads.®1° If the
Court chooses to do so, the Lopez opinion may provide a vehicle for
addressing the federalism balance.

The Tenth Amendment arguments discussed above are persua-
sive in theory. However, viewed in the context of the Lopez opinion,
they are considerably less persuasive. Lopez focuses on the narrow
issue of whether Congress must make preliminary findings in order to
legislate. Even if the Lopez findings requirement is upheld by the
Supreme Court, this requirement will not alleviate Tenth Amendment
concerns. Because Congress typically does not regulate commerce
when it invokes the Commerce Clause, requiring Congress to make a
legislative finding amounts to little more than a procedural technical-
ity. Congress need only include boilerplate language at the beginning
of the statute which alleges that the regulated activity affects interstate
commerce. Section 922(q) would presumably be constitutional, for in-
stance, if one sentence was included somewhere in the legislative his-
tory saying that possession of firearms affects interstate commerce
because fewer tourists will travel in that state as a result of the in-
creased violence. Congress need not actually possess a sincere belief
that the activity affects interstate commerce, nor provide any evidence
that it does. Findings alone will not cure infringements on state sover-
eignty. If the Supreme Court wishes to address federalism, it should
change the substantive Tenth Amendment jurisprudence rather than
uphold what is merely a trivial procedural requirement.

Ultimately, section 922(q)’s constitutionality hinges on whether
legislative findings are more important than saving our schools from
the threat of gun violence. Even the most cursory look at our schools
indicates that they are in a state of emergency. Section 922(q) serves
an essential function in restoring sanity in our education system. Cur-
rently, the National School Safety Center estimates that more than
100,000 students carry guns to school every day.>*! In 1987, more than
250,000 students brought a handgun to school at least once.?'? “Stu-
dents in Chicago, New York, Miami, and elsewhere are exhibiting
signs of post traumatic stress syndrome.” Young children exposed to
violence in the schools . . . have become numb—seemingly immune to
sights of brutality in the same way as the children of Belfast, Beirut, or

309. Harriet Chiang, O’Connor Says Crime Bill Would Overload Federal Courts, S.F.
CHRON., Aug. 17, 1994, at A3.
310. Id.

311. Brief for Petitioners at 4, United States v. Lopez, 2 F.3d 1342 (5th Cir. 1993) (No.
93-1260) (citing 136 Cong. Rec. 1165 (1990)(comment by Senator Kohl)).

312. Id.



Fall 1994] GUN-FREE SCHOOL ZONES ACT 217

Johannesburg.”®!* Schools in fifteen states search students with metal
detectors, and many school systems are using gun sniffing dogs and
SWAT teams.* A National Education Association and National
PTA summarized the effects of this violence succinctly, “[t]he threat
of violence is a significant factor in the dropout rate, the stress related
to fear of violence threatens the educational goals related to student
achievement and fear of violence impedes the ability of schools to at-
tract and retain qualified school personnel.”®’> The Supreme Court
should carefully weigh the practical effect of holding section 922(q)
unconstitutional. Concern for the safety of our schools should out-
weigh the need for a congressional procedure as trivial and useless as
the findings requirement.

V. Conclusion

United States v. Lopez, while making creative use of Supreme
Court precedent, wrongly held section 922(q) unconstitutional. No re-
quirement has ever existed for Congress to make legislative findings
which link the activity being regulated with a constitutional grant of
power. Reviewing statutes for constitutionality has traditionally been
the courts’ responsibility. Nor is there any reason to create such a
requirement now. In addition, any federalism concerns are out-
weighed by the need to decrease gun violence in our schools. Section
922(q) serves a valuable purpose. The importance of this statute
should preclude the Court from voiding it based on technicalities. In
his dissent in New York v. United States, Justice White made an argu-
ment that applies here:

Ultimately, I suppose, the entire structure of our federal consti-

tutional government can be traced to an interest in establishing

checks and balances to prevent the exercise of tyranny against
individuals. But these fears seem extremely far distant to me in

a situation such as this. We face a crisis of national proportions

. . . For me, the Court’s civics lecture has a decidedly hollow ring

at a time when action, rather than rhetoric, is needed to solve a

national problem.31¢
Similarly, the Lopez reasoning puts the “procedural cart before the
substantive horse.”®'’ In deciding the constitutionality of section

313. Id. (quoting SUBCOMMITTEE ON CRIME OF THE House ComM. ON THE JUDICIARY,
101st Cong., 2d Sess. (1990) (statements of witnesses before the subcommittee)[hereinafter
House Hearings]).

314. Id. at 20 (citing House HEARINGS at 39).

315. Id. at 20 (citing House HEARINGS at 44).

316. 112 S. Ct. 2408, 2444 (1992)(White, J., dissenting)(discussing the constitutionality
of the Low Level Radioactive Waste Act).

317. Amicus Brief of the National Sch. Safety Ctr., United States v. Lopez, 2 F.3d 1342
(5th Cir. 1993) (No. 93-1260) (availabie in LEXIS, Genfed library, Briefs file).
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922(q), the Court should keep the relevant precedent and the impor-
tance of the Gun-Free School Zones Act at the forefront of its consid-
erations. The Supreme Court should reverse United States v. Lopez
and uphold section 922(q) as constitutional.



