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knives to school.?*® In a 1992 report by the American School Health
Association, the national average of incidents of fighting among
eighth graders had skyrocketed to 44.3 percent.?*® In San Diego, “the
number of chains, razor blades, knives, sharpened screwdrivers, and
the like taken from local school kids totaled 133" during the 1991-92
school year.?*® Even the Supreme Court has taken notice of the prob-
lem of school violence. More than a decade ago, in New Jersey v.
T.L.0.,* the Court noted that “school disorder has often taken par-
ticularly ugly forms: drug use and violent crime in the schools have
become major social problems.”??

Cheema v. Thompson has been the focus of much public outcry,
generally in support of the school district policy. One commentator,
in criticizing both the Ninth Circuit and RFRA, inquired:

Must a school district have adult escorts for Sikh schoolchildren

to insure Kirpans are neither used nor become provocative?

Must there be at least one sanguinary encounter with its 4-inch

blade before a prohibition can be justified? If the RFRA de-

nounces school authorities for assuming without expensive em-
pirical studies that knives accessible to children are an
omnipresent danger and that a 4-inch blade concentrates the
student mind wonderfully on nonscholastic self-defense, isn’t
the law “a ass, a idiot,” to quote from Mr. Bumble in “Oliver
Twist”7253

Some parents of children within the Livingston Union School
District are also opposed to the Ninth Circuit’s decision. A group of
parents has publicly stated that “[a]ll children have the right tobe in a
safe learning environment and to feel safe in the classrooms, on the
school buses and playgrounds without any threat, intimidation or
harm . ... Allowing children to wear weapons to school is only con-
doning, enforcing and contributing to more violence.”>* Even Judge
Hall, who concurred in the Ninth Circuit’s initial opinion on the pre-
liminary injunction and later wrote the opinion affirming the district
court’s order following remand, expressed some doubt about the
Cheemas’ case. Fearing the frightening realities of school violence,
Judge Hall “expressed concerns that districts in less rural venues

248. Id.
249, Id.

250. Jeanne F. Brooks, It’s Back to the Books—and the Guns: Weapons a Fact of Life at
Today’s Schools, SAN DiEGo Union-Tris., Sept. 3, 1993, at Al.

251. 469 U.S. 325 (1985).

252. Id. at 339.

253. Bruce Fein, Religious Freedom’s Cutting Edge, Wass. TiMEs, Sept. 14, 1994, at
Al6.

254. Vicki Wright, et al., No kirpans in Schools, FREsNO BEE, June 14, 1994, at B6.
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might be undermined in their efforts to enforce their own policies.”?>>
Judge Charles Wiggins, who dissented in both the Ninth Circuit deci-
sions, echoed Hall’s sentiment: “While a ‘rational Sikh child’ might
not unsheathe his kirpan . . . the real concern is that an ‘abnormal’
child might use the knife to do harm. ‘That is the menace that the
legislation is aimed at.””2%¢ In addition to bucking public sentiment,
allowing Sikh students to carry kirpans to school will pose a serious
problem of enforcement. It will be difficult for schoo! districts to pa-
trol students and determine which students possess kirpans in further-
ance of a religious beliefs and which students do not.

The social repercussions of Cheema also include the prospect of
other challengers requesting additional exemptions for more danger-
ous weapons. Essentially, Cheema might open the floodgates of litiga-
tion. What will stop a religious cult from claiming that its religion
mandates that its members must carry handguns on school grounds?
Or less drastic but more realistic, what will stop more devout Sikhs
than the Cheemas from claiming that the kirpans sewn into their
sheaths do not satisfy Sikhism’s requirements? Effective legal stan-
dards (both legislatively enacted, and judicially created) should ad-
dress these issues clearly and succinctly when they arise.>’

Yet the argument supported by such fears is undermined by the
fact that there have been no reported incidents of the kirpan being
used for violent purposes on school grounds. In the end, the evidence
regarding incidents of violent kirpan use away from school grounds is
conflicting.2°® Furthermore, public fear has never been the sole justifi-

255. Hannah Nordhaus, Religious Freedom at Issue as 9th Circuit Debates Kirpan Case,
THE RECORDER, Aug. 12, 1994, at 2.

256. M.

257. The creation of clearer standards than designated by RFRA will be addressed in
Part V, infra notes 267-295 and accompanying text. To combat the fear that granting ex-
emptions for religious claimants may open the floodgates of litigation, there will need to be
additional checks to ensure that frivolous, secular claims are denied. The Court has, in the
past, rejected a state’s argument that the cumulative effect of claims similar to the petition-
ers’ justifies denying a free exercise exemption. See Frazee v. Illinois Dept. of Employ-
ment Sec., 489 U.S. 829, 835 (1989). See also Luru, supra note 97 at 947. (“Behind every
free exercise claim is a spectral march; grant this one, a voice whispers to each judge, and
you will be confronted with an endless chain of exemption demands from religious devi-
ants of every stripe.”). This issue will also be addressed in Part V, infra notes 261-295 and
accompanying text.

258. Because there is a dearth of evidence regarding violent kirpan use in the United
States, both parties look to evidence in Canada. However, evaluation of this evidence also
fosters debate, The Cheemas claim that there “is no record of an association between
kirpans and violence, and there is no record of kirpans being used inappropriately.” Brief
for Appellant at 10, Cheema v. Thompson, 1994 U.S. App. LEXIS 24160 (9th Cir. Sept. 2,
1994} (No. 94-16097) (citing R. at 266). The school district, in contrast, submits that there
have been instances of violent kirpan use in Canada. In their brief, they allege that:
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cation for judicial decisionmaking, nor should it be.®° A judgment
against the Cheemas may also produce grave social consequences.
For example, allowing the school district to restrict the free exercise of
their religion is directly contrary to the First Amendment, Smith
notwithstanding. The plain meaning of the Free Exercise Clause, not
to mention its spirit, protects the Cheemas’ desire to engage in the
religious practices of their choice. A judgment for the school district
would epitomize a society increasingly less tolerant of religious differ-
ences and unwilling to accommodate or learn about these differences,
even where the Constitution seems to require such accommodation.
Thus, no matter what its outcome, Cheema v. Thompson will have
great social ramifications. Consequently, it must be argued, analyzed,
and decided with solid legal reasoning. In the end, a decision in
Cheema as legal precedent may go well beyond the immediate effect
on the Livingston Union School District or Cheema family.
Complicating matters further is the fact that this case is one of the
first tests of RFRA.2% If the Cheemas succeed on the merits of this
case, it will open up greater opportunity for religious groups to chal-
lenge governmental policies burdening the free exercise of religion.
As a practical matter, anyone who feels that a governmental policy
interferes with his or her ability to freely exercise his or her religious
beliefs will ask the government to explain why its compelling interest
would not be served if he or she is granted an exemption from the
regulation. To avoid such challenges, states may enact more specific
policies, including a greater array of exemptions. Essentially, a
Cheema victory will require the government to articulate a compelling
interest in denying exemptions to their policies to certain religious
groups, and further, to narrowly tailor these policies so that they em-
ploy the least restrictive means to further this compelling interest.
On the other hand, if the court awards judgment to the Living-
ston Union School District, governmental entities will be able to enact
broad, facially neutral policies as long as they can articulate an under-
lying compelling interest. In essence, RFRA’s second prong, requir-
ing the “least restrictive means,” will be read out of the statute.
Without a strong second prong, few exemptions from such policies
need to be granted. This watered down reading of RFRA would be

There have been in the Metropolitan Toronto area, three reported incidents of
violent kirpan use. One involved a plea of guilty to attempted murder after a
stabbing with a kirpan. In one street fight, a man was stabbed in the back with a
kirpan. On [sic] one case, a kirpan was drawn for defensive purposes.

Brief of Respondent at 12, Cheema (No. 94-16097) (citing R. at 21).

259. See discussion supra notes 184-191 and accompanying text.

260. Hannah Nordhaus, Are They Missing the Point?; The Sikh Community Says a
School’s Refusal to Let Their Children Carry Religious Knives Violates the First Amend-
ment, THE RECORDER, Aug. 11, 1994, at 1.
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inconsistent with congressional intent. Thus, to prevent such a result,
RFRA should be amended to address the concerns raised in Cheema

v. Thompson.

V. Amending RFRA to Further Ifs Purposes

Amending RFRA requires that we address three relevant ques-
tions. First, why was it enacted? Second, how should it be amended?
And finally, how will amending it better serve its purposes?

A. The Purpose of RFRA

When Congress enacted RFRA, it sought to explicitly reinstate
the compelling interest standard found in cases prior to Smith.?5!
However, its text and legislative history indicate that it was designed
to do more than merely require the states to articulate a compelling
interest. The House of Representatives Report states: “Seemingly
reasonable regulations based upon speculation, exaggerated fears of
thoughtless policies cannot stand. Officials must show that the rele-
vant regulations are the least restrictive means of protecting a compel-
ling governmental interest.”?62 Specifically, Congress meant to ensure
that the second prong (the “least restrictive means” requirement) was
as important as the first prong.?

Furthermore, in restoring the compelling interest test established
in Sherbert and Yoder, Congress recognized that the test used in those
two cases was significantly stronger than the test the Court applied in
other free exercise cases.?®* Sherbert and Yoder represent the zenith
of free exercise jurisprudence, where religious plaintiffs who sought to
have their individual claims balanced against government interests ac-
tually prevailed.?®®> Notwithstanding the symbolic value of referring to
Sherbert and Yoder, some of the drafters of the statute expressed res-
ervation at RFRA’s specific language. They found that the language
did not adequately reflect their desire to provide strong protections
for free exercise claimants. For example, Senator Hyde, writing addi-
tional comments to the House Report on RFRA noted the inade-
quacy of RFRA as enacted: “Restoration of the pre-Smith standard,
although politically practical, will likely prove, over time, to be an in-
sufficient remedy. It would have been preferable, given the unique
opportunity presented by this legislation, to find a solution that would
give solid protection to religious claimants against unnecessary gov-

261. 42 U.S.C. 2000bb(b)(1).

262. H. R. Rep. No. 88, 103d Cong., 1st Sess. 8 (1993).
263. Id

264. Id. at 15.

265. Id.
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ernment intrusion.”?%® It appears from this statement that Senator
Hyde understood the inconsistent nature of free exercise jurispru-
dence in the pre-Smith era. Yet he offered no suggestions to remedy
the problems he anticipated. What we are left with, then, is a clear
congressional desire to vigorously protect religious autonomy, and
statutory language whose ambiguity may undermine that objective.

B. The Proposed Amendments

The expansive protection desired by Senator Hyde is not possible
without specific exemptions for particular religious practices, a solu-
tion which is both expensive and impractical if Congress were to try to
set out the details in the Act. However, Congress’ desire for such con-
crete protection can be implemented by courts and local governments.
These entities may do this by allowing exemptions to stated poli-
cies.?®’ Either the local governments could carve out exemptions to
their own legislation, or in the alternative, courts could formulate judi-
cial exemptions to state legislation. Although judicial and legislative
exemptions are entirely separate matters and raise different constitu-
tional implications, their effect on religious claimants is similar. Thus,
for the purposes of RFRA, they will be addressed together.

The foregoing suggests that section 2000bb-1(b) of RFRA should
be explicit in stating that “[g]lovernment may substantially burden a
person’s exercise of religion only if it demonstrates that application of
the burden to the person, or denying an exemption for that particular
person is in furtherance of a compelling governmental interest; and is
the least restrictive means of furthering that compelling governmental

266. Id. at 16.

267. In response to Cheema, California Senate President Pro Tempore Bill Lockyer
introduced a bill which would create an exemption for Sikh students carrying kirpans to
school. Calif. S.B. 89, 1993-94 Reg. Sess. § 626.10(g) (1993). Following amendments in the
Assembly on June 14, 1994, July 7, 1994, and August 23, 1994, the language of the bill
provided for a specific legislative exemption for those similarly situated to the Cheemas.
Specifically, in subsection (g), the provisions of the bill sought to amend the CaL. PENAL
CoDE § 626.10 to read: “Subdivisions (A) and (B) [referring to the prohibition of weapons
on school grounds] shall not apply to the carrying of any knife or dagger that is an integral
part of a recognized religious practice. In order for this subdivision to apply to a minor ata
school referred to under subdivision (A), a parent or guardian of a minor shall give notice
to the appropriate school authority that the minor meets the criteria under this subdivision.
However, an emancipated minor may give his or her own notice.” Id. The bill continued
by imposing a caveat to this amendment: “The exemption provided by this subdivision
shall not be construed to prevent a school district from imposing additional reasonable
conditions or standards pertaining to the lawful possession of a dirk or dagger when that
possession is an integral part of a recognized religious practice.” Id. Governor Pete Wil-
son vetoed this bill on September 30, 1994. Greg Lucas, Wilson Veto For Knives At School;
Children Wear Daggers as Part of Sikh Faith, S.F. CErON,, Oct. 1, 1994, at A19.
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interest.”268

Furthermore, RFRA must address the concern that granting such
exemptions will result in abuse by those who will claim religious pur-
poses to mask secular desires to carry weapons. To allay these fears,
REFRA should require that the religious practice be part of a sincerely
held religious belief.2%°

The requirement that free exercise claimants show sincerity of
their beliefs is not new to free exercise jurisprudence. In fact, courts
already require claimants to show a level of sincerity associated with
the religious practice and belief in question.?”® The Supreme Court
has denied purely secular beliefs the protection of the Free Exercise
Clause.?’

Sincerity and validity are, of course, separate matters.?’? In
Thomas v. Review Board?" the Court announced, “[R]eligious beliefs
need not be acceptable, logical, consistent, or comprehensible to
others in order to merit First Amendment protection.”?”* Further-
more, the Court has held that newly adopted religious beliefs are fully
protected.2”

Sincerity inquiries are, to be sure, not without their dangers:

Even though the courts apply an expansive approach to defining

“religion” in free exercise cases, . . . claimants cannot have un-

limited recourse to free exercise exemptions; if they did, the

concept of required accommodation could become a limitless
excuse for people to avoid all unwanted legal obligations. At

the same time, however, an intrusive government inquiry into

the nature of the claimant’s beliefs would in itself threaten the

values of religious liberty.2

268. The text in italics reflects the proposed amendment to RFRA'’s current language.
Although the language of RFRA closely resembles traditional “strict” or “heightened”
scrutiny as applied in other areas of constitutional interpretation, these amendments will
have no effect on the other areas. Any discussion of parallel amendments to the compel-
ling interest test as applied in other contexts is beyond the scope of this Note.

269. The specific language incorporating this additional requirement may be worded as
follows: “Religious claimants challenging Government actions must demonstrate that their
practice is part of a sincerely held religious belief.”

270. LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL Law 1242 (2d ed. 1988).

271. See Wisconsin v. Yoder, 406 U.S. 205, 216 (1972) (“if the Amish asserted their
claims because of their subjective evaluation and rejection of the contemporary secular
values accepted by the majority, much as Thoreau rejected the social values of his time and
isolated himself at Walden Pond, their claims would not rest on a religious basis.”).

272. TRIBE, supra note 270, at 1243 (citing Thomas v. Review Bd., 450 U.S. 707, 711 n.3,
715-16 (1981)).

273. 450 U.S. 707 (1978).

274. Id. at 714.

275. TRIBE, supra note 270, at 1243 (citing Hobbie v. Unemployment Appeals Comm’n,
480 U.S. 136 (1987)).

276. Id. at 1243-44 (citations omitted).
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Simply stated, the Court has held that, although a court can eval-
uate whether the claimant’s beliefs are sincerely held, it may not de-
termine whether they are valid?”’ For example, in Wisconsin v.
Yoder, the Court scrutinized the tenets of Amish culture to determine
whether the reluctance of the Amish to educate their children beyond
the eighth grade was truly a part of their religious beliefs.?’® Similarly,
in Sherbert v. Verner, the Court recognized that the claimant’s refusal
to work on the Saturday sabbath stemmed from a cardinal principle of
her religious faith.2”® In United States v. Ballard>®® Justice Douglas
wrote:

Men may believe what they cannot prove. They may not be put

to the proof of their religious doctrines or beliefs. . . . The reli-

gious views espoused by respondents might seem mcredlble, if

not preposterous, to most people. But if these doctrines are

subject to trial before a jury charged with finding their truth or

falsity, then the same can be done with the religious beliefs of

any sect. When the triers of fact undertake that task, they enter

a forbidden domain.?®!

The proposed amendments would do nothing to strengthen the
compelling interest test either on a theoretical level or as Congress
intended. They would, however, result in a more consistent applica-
tion of this powerful test, thereby enhancing the test as a practical
matter. Consequently, the amendments are simply designed to assure
that the unpredictable pattern of pre-Smith case law is not repeated.

C. Why Amend RFRA?

What would these amendments accomplish? First, RFRA would
more faithfully implement Congress’ desire to provide expansive pro-
tection for free exercise rights. Furthermore, the amendments would
make it easier for courts to balance the interests of the government
and the claimants, because courts would have a specific mandate from
Congress that the government must provide a compel]ing interest not
only for enacting the policy itself, but also for not granting an exemp-
tion from the policy. 282 (Critics have argued that RFRA’s flaws include
the reinstatement of a test that creates arbitrary results.?®® This argu-

277. United States v. Ballard, 322 U.S. 78, 86-87 (1944).

278. 406 U.S, at 222-29, 235-36.

279, Sherbert v. Verner, 374 U.S, 398, 406 (1963).

280. 322 U.S. 78 (1944).

281. Id. at 86-87.

282. This is essentially the argument advocated by the Cheemas. Stephen Bomse, at-
torney for the plaintiffs states, “’The issue is not whether the school board had a compel-
ling interest in preventing violence in schools, . . . but whether they have a compelling
interest in denying an exemption to a handful of Sikh students.”” Nordhaus, supra note
260, at 1.

283. Saison, supra note 99, at 672-74.
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ment is not meritless. However, the wavering nature of the decisions
preceeding Smith resulted not from the misgivings about the compel-
ling interest test itself, but in its inconsistent application. These
amendments would better ensure that this mistake is not repeated and
that the test is properly and consistently applied.

Furthermore, the amendments improve legislative deliberation
regarding exemptions. Although the legislature may create exemp-
tions to its own policies at any time after its enactment,?® Cheema v.
Thompson illustrates that lawmakers should consider creating exemp-
tions at the time of the law’s creation. And if the government is aware
that it must present a compelling interest where it denies an exemp-
tion to governmental policies, the legislative policy itself will be better
thought out. This will occur because the creators of the policies will
expect parties to seek exemptions and will formulate the language of
their policies accordingly. Moreover, once burdens on religious sects
are brought to the attention of lawmakers, pursuant to Congress’
mandate in RFRA, these exemptions will more readily be granted by
the legislature. And finally, even if such an exemption is not legisla-
tively created, explicit authority through specific provisions in RFRA
for the courts to do so would encourage courts to be more rights
protective.

But making exemptions readily available is not the only purpose
these new amendments would serve. Adding an explicit requirement
of religious sincerity to RFRA would reinforce the existing jurispru-
dence in the area and would require claimants to show more than that
a law may infringe on their freedoms. In fact, the claimant must
prove, as an element of a prima facie case, that the beliefs and prac-
tices are sincere and religiously motivated. Explicit language in
RFRA as to this burden would discourage claimants attempting to use
religious convictions to accomplish secular goals. Essentially, it would
reduce abuse of the free exercise principles in challenges of facially
neutral laws. In addition, this safeguard of proof required by the
claimant would appease public reluctance to grant judicially carved
exemptions to facially neutral statutes.?®> For example, claimants of a
cult who advocate that their religion dictates carrying guns to school
would initially have to prove that the carrying of a gun is a religiously
motivated act and part of a sincerely held religious belief.

In the end, the burden of proof would operate as follows: claim-
ants must prove that their beliefs or practices are sincerely held reli-
gious beliefs or practices, and show that the law as enacted

284. Such an attempt was made by the California legislature in Senate Bill 89. Calif.
S.B. 89, 1993-94 Reg. Sess. § 626.10(g) (1993). See supra note 267.

285. See suprq note 257 and accompanying text, for discussion regarding public fears of
abuse of religious rights to accomplish secular goals.
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substantially hinders the free exercise of their religion;?*¢ the burden
would then shift to the state to demonstrate that there is a compelling
interest for the regulation and for denying an exemption for the par-
ticular plaintiffs. This is what would be meant by the requirement that
there are no less restrictive alternatives to accomplish the compelling
goal. If, at that time, the plaintiff or the court sua sponte, finds other
less restrictive means,?®” then the burden would again shift back to the
government to prove why these less restrictive means would not suffi-
ciently further the compelling governmental interest.

Although these possible amendments to RFRA may not substan-
tially change the content or the intent of the Act, they will clarify its
burdens, and, consequently, encourage consistent judicial decision-
making. Explicitly allowing judges to create exemptions from laws,
where the government has failed to articulate a compelling interest in
denying the exemption, would result in strengthening the “least re-
strictive means” prong of RFRA’s test and would more clearly allo-
cate the burdens of proof required of both parties. Overall, this would
foster judicial expediency. Finally, requiring claimants to prove that
their beliefs or practices are sincerely held would serve as a safeguard
against claims by those who seek to use the shield of the Free Exercise
Clause to advance secular goals. This requirement would thus give
greater legitimacy to RFRA in the view of those who fear that such an
extension of free exercise rights might inundate courts with frivolous
challenges to valid statutes.

D. Applying RFRA’s New Amendments

As a practical matter, the suggested changes in RFRA will not
affect a substantial number of cases. After all, if RFRA were applied
as it was supposed to be, the amendments would be unnecessary. On
the other hand, clarification of how the compelling interest test should
be applied will lead to some difference in results. A cursory review of
how the amended RFRA would apply to two recent cases will illus-
trate the ways the amendments may affect free exercise claims.

Estep v. Dent?®® is a case where the district court properly applied
the current language of RFRA, thus rendering the proposed amend-
ments superfluous. In Estep, a prisoner moved for a preliminary in-
junction in an action under 42 U.S.C. § 1983 and RFRA, alleging that
prison officials had violated his First and Eighth Amendment rights by

286. This factor is already a part of RFRA. See 42 U.S.C. § 2000bb-1(a).

287. 1In cases such as Cheema v. Thompson, evidence of other similarly situated govern-
mental entities employing these less restrictive means would suffice as evidence that there
are indeed less restrictive means. In Cheema, the Yuba, Live Oak, and Selma school dis-
tricts permitted kirpans to be brought to school with certain restrictions. See supra text
accompanying notes 227-229,

288. 914 F. Supp. 1462, 1996 U.S. Dist. LEXIS 2054 (W.D. Ky. Jan. 19, 1996).
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(1) failing to provide outdoor exercise for him while he was housed at
a three cellhouse; (2) failing to provide out of cell exercise for him
with protective custody inmates only; and finally (3) cutting his
earlocks in violation of his religious beliefs while the matter was pend-
ing.28 After addressing the Eighth Amendment claims, the district
court found that the Orthodox Hasidic Jew challenger’s claim could
be sustained under RFRA.?° In justifying cutting of the claimant’s
earlocks, the government articulated three interests: (1) preventing
prisoners from hiding contraband in their hair, (2) promoting hygiene
standards, and (3) allowing for immediate identification of inmates.
The court found that although these interests could be deemed com-
pelling, there was no evidence that this was the least restrictive means
for accomplishing that goal?®* Although the court did not expressly
say so, the court granted the prisoner’s motion, not because the State’s
interests asserted were not compelling, but because the state could not
articulate a compelling reason for denying him an exemption**> The
court found dispositive the fact that the prison had waited three
months to cut the challenger’s hair and held that this fact undercut the
government’s argument that the interest was truly compelling.?*® In
addition, the court noted that the small amount of hair involved was
not sufficient to pose a risk that the challenger would carry contra-
band.?** Finally, the court found that the prison could take photo-
graphs of the petitioner to alleviate the safety risk.?®> The correct,
albeit confusing application, of RFRA by the district court in Estep
illustrates how in certain cases, the proposed amendments may be
unnecessary.

United States v. Bauer,?°® however, presents a situation that dem-
onstrates the worth of the proposed amendments. In Bauer, a group
of Rastafarians raised a free exercise defense to numerous criminal
charges, including conspiracy, money laundering, illegal use of
telecommunciation services, and others relating to the use and distri-
bution of marijuana.?®” The defendants claimed that their use of mari-
juana was emphasized in their religion and should be exempt from the
State’s criminal laws as applied to them.?*® The government moved to
preclude the appellants from presenting evidence of their possession

289. Id. at ¥4,

290. Id. at *8-*17.

291. Id. at *¥15-*16.

292. Id.

293. Id.

294. Id.

295. Id.

296. 75 F.3d 1366 (1996).
297, Id. at 1370,

298, Id. at 1373.
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or use of marijuana for religious purposes as a legal defense.?*® The
district court granted the motion, relying on the reasoning of Smith.3%°

During the course of the proceeding, the claimants realized that
RFRA was about to be enacted by Congress and brought this fact to
the attention of the court.3® Consequently, they filed motions seek-
ing the court to instruct the jury to use the balancing test of Sherbert
and Yoder3% The district court denied their motions.3®® It held that
the government had an overriding interest in regulating marijuana
which justified general applicability of the law.3% In dicta, however,
the court held that even if RFRA were applied, the result on the mo-
tion in limine would not have changed.3%

Upon appeal, the Ninth Circuit reversed the district court.®% It
based its reversal on the application of RFRA to the facts of the case
and criticized the lower court’s actions. The Ninth Circuit noted, “The
district court treated the existence of marijuana laws as dispositive of
the question whether the government had chosen the least restrictive
means of preventing the sale and distribution of marijuana.”3%7
Although the Ninth Circuit recognized that RFRA did not preclude
the possibility that the least restrictive means for furthering the gov-
ernment’s compelling interest might be a universal enforcement of the
marijuana laws, it held that the district court was remiss in not having
gone through the analysis.3%®

If RFRA contained the explicit language provided by the pro-
posed amendments, it is unlikely that the district court would have
reasoned the way it did. In addition to justifying the marijuana laws,
the government would have been required to identify a compelling
interest for failing to grant the defendants an exemption. In so doing,
the court would have realized that the state’s actions were not the
least restrictive way to accomplish this result. Even if the court con-
cluded differently, at the very least, the government would have had
to provide a stronger reason for justifying its actions. Although
neither Estep nor Bauer predict exactly the possible effects on RFRA
after the proposed amendments are taken into account, they do
demonstrate that the beneficial effects to some free exercise cases
brought under the statute justify enacting the amendments.

299. Id.

300. Id.

301. Id

302. Id.

303. Id.

304. Id.

305. Id.

306. Id. at 1375-76.
307. IHd. at 1375.
308. Id.
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Conclusion

Justice O’Connor once observed that “it is inevitable that the sec-
ular interests of government and the religious interests of various sects
and their adherents will frequently intersect, conflict, and com-
bine.”3%® When these interests conflict, it is for the courts to find a
compromise.

As with most constitutional cases, Cheema v. Thompson requires
the balancing of two sets of interests: those of the state and those of
the individuals. Yet, the inherent difficulty of the case lies in the fact
that the interests being balanced are important and conflicting, to
which there really is no perfect compromise. While the startling statis-
tics of violence in America’s schools continue to grow, remedies for
this social ill cannot and should not undermine a fundamental premise
of our Constitution—the right to the free exercise of religion. In the
end, it will be for courts to determine which compromise is the one
most legally justifiable. And Congress, through RFRA, took upon the
responsibility to assist courts in this determination.

Unfortunately, Congress was not entirely clear in directing the
courts. Absent clarity, judicial decisions under RFRA have wandered
astray, in some cases, failing to protect free exercise claimants as in-
tended by Congress. Thus, RFRA should be amended to provide the
necessary guidance. By adding a requirement of “sincerity of religious
beliefs,” and modifying the compelling interest requirement to indi-
cate that the state must also have a compelling interest in denying an
exemption from a law for free exercise claimants, RFRA will better
serve its statutory purposes.

Perhaps these amendments will not solve every new issue or
question involving the free exercise of religion. Perhaps a single stat-
ute can never completely dictate solutions to social problems.
Amending RFRA will, however, assist the court in finding a compro-
mise between the Livingston Union School District and the Cheemas.
And more importantly, it will guide future courts to find more com-
promises to cases arising under free exercise principles.

309. Wallace v. Jaffree, 472 U.S. 38, 69 (1985) (O’Connor, J., concurring).






