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Congress dealt with the issue of how to treat state calls for a constitu-
tional convention to propose declaration of rights amendments, Con-
gress has often taken it upon itself to decide whether to give effect to
state actions in the amending process. The First Congress, following
the suggestion of James Madison, tabied the received calls from states
for constitutional conventions until the requisite number was received.
The issue was then expected to be taken up and decided by Con-
gress.’®® During key moments in our national history, Congress has
acted to allay doubts about the validity of amendments with question-
able pedigrees.

The Fourteenth Amendment, with its proposal and ratification ir-
regularities, perhaps benefited most from a congressional declaration
of validity.'®® This Amendment’s validity initially was subject to ques-
tion because some state ratifications necessary for the Amendment’s
validity had subsequently been rescinded.’®® Congress ultimately re-
sponded by denying the power of states to rescind after ratifying while
affirming the effectiveness of ratification following initial rejection.
Thus the congressional declaration effectively secured the validity of
the Amendment. Similarly, congressional declarations of validity alle-
viated doubts about the passage of the Thirteenth and Fifteenth
Amendments.16?

The important role played by Congress in securing the Civil
Rights Amendments was not lost on the Justices of the Supreme
Court who decided the Court’s most recent decision on a challenge to
a proposed amendment’s legitimacy. Coleman v. Miller involved a
challenge to the viability of the Child Labor Amendment on grounds
that it had expired due to desuetude in state ratifications.s® In re-
sponse, the Court announced the plenary power of Congress to deter-
mine the validity of amendments:

159. See BERNSTEIN & AGEL, supra note 9, at 38.

160. Cf. David Chang, Conflict, Coherence, eand Constitutional Intent, 72 Towa L. Rev.
753, 829-30 nn.253 & 255 (1987) (discussing problematic nature of exclusion of Southern
representatives to Thirty-Ninth Congress and requirement that states ratify Fourteenth
Amendment as precondition of readmission to union). See generally Ferdinand F. Fernan-
dez, The Constitutionality of the Fourteenth Amendment, 39 S. CaL. L. Rev. 378, 380-82,

.392-96, 401-02 (1966).

161. Before the requisite 28th state ratified, Ohio and New Jersey attempted to with-
draw their earlier ratifications. Despite the attempted withdrawal of consent, Congress
passed a resolution declaring three-fourths of the states to have ratified, including Ohio
and New Jersey. See DUMBAULD, supra note 30, at 436 n.17.

162. See BERNSTEIN & AGEL, supra note 9, at 103, 115 (noting intense congressional
efforts to secure adoption of the Amendments).

163. 307 U.S. 433, 435, 451 (1939).
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If it be deemed that such a question is an open one when the
[ratification time] limit has not been fixed in advance, we think
that it should also be regarded as an open one for consideration
of the Congress when, in the presence of certified ratifications
by three-fourths of the States, the time arrives for the promulga-
tion of the adoption of the amendment,'64

Further, the Court stated that the congressional determination of the

amendment’s validity would not be subject to judicial review.15

Similarly, constitutional commentators have urged deference to
congressional declarations about the validity of amendments in light
of historical and case law precedents.’® Much has been made of the
benefit conferred by the congressional precedent of denying states the
power to rescind. Thus, these commentators urge that congressional
declarations on putative constitutional amendments continue to deter-
mine the validity of amendments.*¢”

Congressional precedent, however, is oxymoronic. The very na-
ture of the legislative process disallows one session of Congress from
binding future sessions. No matter how entrenched or well-estab-
lished a congressional practice, it may be changed upon concurrence
of a simple majority of the members of Congress.!®® Thus, changing
Congress’s past practice of disallowing state rescissions—followed for
a number of amendments—requires fewer votes than needed to pro-
pose a single amendment. In short, congressional precedent proves
descriptive of past actions instead of prescriptive for future congres-
sional actions and declarations. Thus it would be possible for amend-
ments declared ratified by Congress to be declared invalid by the next
session of Congress.’®® Consequently, one can imagine a scenario in

164, Id. at 454.

165. See id.

166. See, e.g., FREEDMAN & NAUGHTON, supra note 2, at 15-19 (“Congressional Prece-
dent”); Ginsburg, supra note 112, at 944 (“I also think, in light of the relevant historical,
‘political, social and economic’ considerations, that the Court would accord utmost defer-
ence to the first line decisions of Congress in this area.”); Kanowitz & Klinger, supra note
54, at 1001 (urging deference to past decisions of Congress and the secretary of state on
rescission issue).

167. See FREEDMAN & NAUGHTON, supra note 2, at 19 (“While Congress need not
exhibit rigid consistency, it has nonetheless attempted over the years to assure the nation
of some stability and rational predictability in its decision-making process—if only to main-
tain its credibility. Congressional history, then, can be taken as a reasonably reliable guide
to future action on the legality of rescission. . . .”); Ginsburg, supra note 112, at 944,

168. CoNsTITUTION, JEFFERSON’S MANUAL, AND RULES OF THE HOUSE OF REPRE-
SENTATIVES OF THE UNITED STATES ONE HUNDRED THIRD CONGRESS § 351, at 164-65
(U.S. Gov. Printing Office 1993).

169. If the vote in favor of recognition was close—with one or two members of each
house casting the deciding vote—this scenario may not be totally improbable.
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which the recognition or rejection of a highly controversial amend-
ment could become a campaign issue so that the next congressional
elections would determine the fate of an amendment. As a result,
election-year rhetoric, more than the text of the Constitution, would
govern the outcome of the amending process.t”?

Despite the Coleman Court’s statements, Congress cannot have
plenary authority over the ratification process.'” At the very least,
such congressional power would negate obstacles to federal self-deal-
ing that the Framers intended to prevent. Consider a call by states for
an amendment that proves unpopular among members of Congress—
congressional term limits, for example. To allow Congress to stymie

170. Promises of support and opposition to potential constitutional amendments al-
ready play a large role in federal election politics. “[R]epublicans have an ever expanding
laundry list of interests to which they pander. A favorite approach is a constitutional
amendment. This year’s Republican platform calls for seven constitutional amendments—
on abortion, a balanced budget, victims’ rights, school prayer, flag-burning, term limits and
citizenship for children of illegal immigrants.” Albert R, Hunt, The GOP’s Problems Run
Deeper Than Bob Dole, WALL St. J., Aug. 8, 1996, at All.

Since 1989, the number of senators voting in favor of a Flag-Burning Amendment has
been steadily rising, with the last vote falling only three short of meeting the constitutional
requirement of two-thirds of both houses of Congress. See Robin Toner, Flag-Burning
Amendment Fails in Senate, but Margin Narrows: Proposed Constitutional Change Is 3
Votes Short, N.Y, Times, Dec. 13, 1995, at Al, Al4, Similarly, the Balanced-Budget
Amendment fell only four votes short in the Senate of the constitutional requirement. See
Richard Powelson, Mathews: White House Not Behind My Budget Vote, KNOXVILLE NEws-
SENTINEL, Mar. 4, 1994, at A15. The ephemeral nature of amendment politics showed in
the latest vote on the Balanced-Budget Amendment when all five of the senators who
switched from an earlier “no” to “yes” votes faced reelection the next year. See Mark Z.
Barabak, Balanced-Budget About-Face Leaves Feinstein Credibility Insecure, SAN DIEGO
Union-TriB., Mar. 4, 1995, at A3. Note, however, that “[o]f the six senators who switched
from ‘yes’ o ‘no’, thus sealing the amendment’s defeat, none face re-eiection sooner than
1998, by which time [the March 1995] vote may well be politically irrelevant.” Id. Even if
voters remember, a vote either way can be justified because “voter support for a balanced
budget—S80 percent in the abstract—plummets to the 30 percent range when Social Secur-
ity is threatened.” Id.

Note that concerted efforts are also being made to revise the Fourteenth Amend-
ment’s guarantee of citizenship to those born in the United States and the First Amend-
ment’s Establishment Clause. See Neil A. Lewis, Bill Seeks to End Automatic Citizenship
for All Born in the U.S., N.Y. TimEs, Dec. 14, 1995, at A26 (noting substantial initial sup-
port of congressional representatives for eliminating automatic citizenship for those born
within the United States); J. Michael Parker, Conservative Christians Back 2 Amendment
Ideas, SAN ANTonIO ExPRESS-NEwWS, Dec. 2, 1995, at Al (noting congressional and grass-
roots support for “Religious Equality Amendment” and “Religious Liberties Amend-
ment”). Whatever the wisdom of these proposals, it must be acknowledged that they tar-
get cornerstone constitutional provisions that at least merit greatest deliberation and care
in being amended.

171. Indeed, in the Constitution there exists no textual commitment of amending pro-
cess authority to Congress other than to propose an amendment on its own, or to call a
constitutional convention for purposes of proposing an amendment.
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efforts to amend the Constitution would be to allow the central gov-
ernment more control over the amending process than the Framers
intended.’”? Conversely, Congress could, and would be more likely
to, nudge along amendments of which it is especially desirous. The
Fourteenth Amendment provides an example of a Congress deter-
mined to ensure the validity of a particular amendment. This also
runs contrary to the Framers’ intent for the amending process, which
was not to be as facile as the passage of ordinary Article I
legislation.1?3

If giving Congress plenary power is the solution to current
amending process quandaries, then the cure may well prove worse
than the disease. Instead of having Article V as a rule of recognition
for validly adopted amendments, Congress would have continual
power to requestion the adoption of an amendment. Moreover, it
would politicize the amending process in a way that would not en-
courage greater deliberation, but would subject constitutional propos-
als to the greater vicissitudes of congressional elections.

C. The President and Executive Branch Officials?

Presidents have seemingly always craved a role in the amending
process, despite the fact that the Constitution does not involve the
executive branch in the amending process. President Adams at-
tempted to secure a role for the executive branch in the amending
process by assuming the task of certifying amendments upon sufficient
ratification.’ Even after the Supreme Court’s decision in Hollings-
worth v. Virginia,”> which held that the President does not serve any
function in the amending process, President Buchanan signed the pro-
posed Corwin Amendment in hopes of lending the weight of execu-
tive authority to a compromise that was intended to avoid the Civil
War.'”6 Thereafter, President Lincoln signed what has become the

172. See 2 FARRAND, RECORDS, supra note 17, at 558; THE FEDERALIST No. 85 at 525
(Alexander Hamilton) (Clinton Rossiter ed., 1961).

173. Indeed, Madison noted that it would be inappropriate to approach the process of
constitutional change in the same way as passing ordinary legislation. “[I]t is not to be
inferred from this principle [of popular sovereignty] that the representatives of the people,
whenever a momentary inclination happens to lay hold of a majority of their constituents
incompatible with the provisions in the existing Constitution would, on that account, be
justified in a violation of those provisions . . ..” THE FEDErRALIST No. 78, at 469 (Clinton
Rossiter ed., 1961) (Alexander Hamilton).

174. See JouN V. OrTH, THE JupIciAL POWER OF THE UNITED STATES: THE ELEV-
ENTH AMENDMENT IN AMERICAN HisTory 20-21 (1987).

175. 3 U.S. 378 (1798).

176. See BERNSTEIN & AGEL, supra note 9, at 91.
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Thirteenth Amendment in hopes of redeeming the authority of the
executive branch after President Buchanan’s support of a slavery-en-
trenching amendment.’”” President Andrew Johnson proclaimed the
Fourteenth Amendment’s validity, after having complained that Con-
gress had not submitted it for his signature prior to its proposal to the
states.!”® Finally, President Carter signed the resolution passed by
Congress to extend the ratification time period for the Equal Rights
Amendment.!”®

While the Presidents themselves have not garnered a recognized
role in the amending process, executive branch officials have played
critical roles in the keeping track of pending amendments and issuing
certificates upon ratification completion. In important instances, such
as with the Fourteenth and Twenty-Seventh Amendments, executive
branch officials were the ones who initiated a process culminating in
the recognition of these Amendments.’®® The importance of the exec-
utive branch in the amending process will continue because current
law provides that the Archivist of the United States—who directs an
“independent agency within the executive branch”'8—keep track of
ratifications and issue a certificate upon successful ratification.28?

Arguably, the Archivist’s decision to certify the Twenty-Seventh
Amendment as valid, despite its two-century-long gestation, tipped
the scales in favor to the Amendment’s recognition. At the time of

177. Id. at 100.

178. FREeDMAN & NAUGHTON, supra note 2, at 60-61. President Johnson sent the fol-
lowing message to Congress: “Even in ordinary times any question of amending the Con-
stitution must be justly regarded as of permanent importance. This importance is at the
present time enhanced by the fact that the joint resolution was not submitted by the two
Houses for the approval of the President.” 2 WAaTson, supra note 58, at 1320 (statement
of President Johnson).

179. See Ginsburg, supra note 112, at 930. Interestingly, one scholar argued that Presi-
dent Carter’s action was necessary to grant an extension in light of Article I, Section 7,
Clause 3. Charles L. Black, Jr., On Article I, Section 7, Clause 2—and the Amendment of
the Constitution, 87 YALE L.J. 896, 899 (1978).

180. See BERNSTEIN & AGEL, supra note 9, at 246; Bernstein, supra note 4, at 540.

181. 44 U.S.C. § 2102 (1988) (“There shall be an independent establishment in the exec-
utive branch of the Government to be known as the National Archives and Records Ad-
ministration., The Administration shall be administered under the supervision and
direction of the Archivist.”). The Axrchivist of the United States is appointed by the Presi-
dent with the advice and consent of the Senate. Id. § 2103(a) (1988). The President retains
the power to remove the Archivist, but must “communicate the reasons for any such re-
moval to each House of the Congress.” Id.

182. See1 US.C. § 106(b) (1988) (instructing Archivist of United States to publish new
amendments “with his certificate, specifying the States by which the same may have been
adopted, and that the same has become valid, to all intents and purposes, as part of the
Constitution of the United States”).
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the Archivist’s certification, congressional elections loomed.!¥3 As a
matter of campaign strategy, many members did not want to vote
against the popular anti-salary-grab effect of the Amendment—even
on a procedural issue such as the length of the ratification. Therefore,
although Congress held hearings on the legitimacy of the Amend-
ment’s long ratification process, the Archivist’s certification proved
fait accompli. This experience requires anticipation of other future
amendments whose validity will hinge more on the decision of the
Archivist of whether to issue a certificate than on a congressional vote
taken on a highly popular, controversial, or seemly unquestionable
matter. Would there have been a decision on the legitimacy of the
amending process to receive unbiased scrutiny of the procedural steps
for compliance with Article V dictates if the Twenty-Seventh Amend-
ment bad instead dealt with flag-burning? a balanced budget require-
ment? or victims’ rights?

Executive branch officials—whether the President, Secretary of
State, or Archivist—are not well suited, due to the nature of their
offices, to resolve amending process questions. The very nature of the
powers of the executive branch is to faithfully execute the laws, rather
than to pass judgment upon the validity of a constitutional
amendment.

D. The Judiciary?

‘The Supreme Court has a history of passing judgment on the va-
lidity of constitutional amendments and the actions of states, Con-
gress, the President, and lower courts in the amending process.!®*
Although none of the Court’s decisions have struck down or denied
the validity of an amendment, the possibility of such an action by the
Court appears profoundly antidemocratic in nature. Judicial review of
the amendment process assumes the power of five unelected Justices
to deny the actions of three-quarters of the states and two-thirds of

183. Cf. Bernstein, supra note 4, at 542 (“Whatever the merit of these [amending pro-
cess] issues, political realities dictated the speedy endorsement of the Twenty-seventh
Amendment. On May 20, 1992, Congress confirmed the Archivist’s decision by over-
whelming margins in both houses.”).

184. See National Prohibition Cases, 253 U.S. 350, 386 (1920) (affirming constitutional-
ity of subject matter of amendment); Leser v. Garnett, 258 U.S. 130, 136 (1922) (same);
Hawke v. Smith, 253 U.S. 221, 231 (1920) (reviewing state’s submission of ratification of
proposed amendment to the people of the state of Ohic); National Prohibition Cases, 253
U.S. at 386 (reviewing question of necessary quorum for Congress to propose amendment
to states); Hollingsworth v. Virginia, 3 U.S. (3 Dall.) 378 (1798) (reviewing whether presi-
dential signature required to propose amendments to states); United States ex rel
Widenmann v. Hughes, 257 U.S, 619 (1921) (affirming federal court of appeals decision).
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the imembers of Congress.®> Further, judicial review of amendments
seems to deny the power of broad-based democratic action to over-
turn earlier decisions of the Court.'8¢ In Goldwater v. Carter,*87 Jus-
tice Powell noted the problematic nature of passing judgment on an
amendment intended to overrule an earlier Court decision:

The proposed [Child Labor] constitutional amendment at issue

in Colernan would have overruled decisions of this Court. Thus,

judicial review of the legitimacy of a State’s ratification would

have compelled this Court to oversee the very constitutional

process used to reverse Supreme Court decisions. In such cir-

cumstances it may be entirely appr%priate for the Judicial

Branch of Government to step aside.’®
Thus, at the root of concern about judicial review of the amendment
process lies a commitment to maintaining democratic avenues of
change affirmed in Article V. Because constitutional amendments
should be available to overturn the decisions of the Court, the ability
of the judiciary to obstruct the successful ratification of an amend-
ment should not be within the power of the Court.}®

Aside from serious questions about the antidemocratic character-
istics of judicial review, the Court appears to be a good candidate for
pronouncing that status of a questionable amendment. The judicial
forum fosters deliberation of points for and against, offers the resolu-
tion of a single authority rather than many competing coequals in the
amending process,’®® and alleviates the problem of delay in considera-
tion of the amendment by federal officials. While other coordinate
branches may delay addressing questions of constitutional validity, the
judiciary provides a forum to petition for redress immediately upon
the denial of rights or protection conferred (or, less likely, denied) by
a new amendment.!%!

185. See ALEXANDER M. BickeL, THE LEAsT DANGEROUS BRANCH 16-17 (1962).
References to the “Court” include first and foremost the Supreme Court, but also the
lower courts in their capacity as initiators of the process of judicial review. See, e.g., United
States ex rel. Widenmann v. Colby, 265 F. 998 (1920), affd, 257 U.S. 619 (1921).

186. Cf. Thomas E. Baker, Exercising the Amendment Power to Disapprove of Supreme
Court Decisions: A Proposal for a “Republican Veto,” 22 Hastmngs ConsT. L.Q. 325, 330-
31 (1995) (“By invoking the Article V power, ‘“WE THE PEOPLE’ may exercise a ‘republican
veto’ to check the High Court’s hermeneutical tendency toward judicial oligarchy.”)

187. 444 U.S. 996 (1979) (mem.).

188. Id. at 1001 n.2.

189. Subject to the caveat on denial of equal Senate representation as discussed below.
See infra text accompanying notes 195-96.

190. Whether among states qua states, or between Congress and the states—each act-
ing in a federal capacity int the constitutional amending process.

191. See generally Daniel L. Rotenberg, Private Remedies for Constitutional Wrongs—
A Matter of Perspective, Priority, and Process, 14 Hastings Const. L.Q. 77 (1986).
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The problematic nature of judicial review also lies not in the
Court usurping a role in the amending process which it does not have,
but in the implications that such review would have on the balance of
governmental powers and federalism. As noted by Professor Orxfield,
the Court does have the power to review the amending process for
compliance with the instructions in Article V:

The theory of the courts in claiming the power to adjudicate

amendments is doubtless the same as that back of the power to

declare laws unconstitutional. The Supreme Court may set
aside any unconstitutional act of Congress or of the President,

and reverse its own and the decisions of the lower courts where

the interpretation was erroneous. From this it follows that

where there is a failure to comply with the regular mode of

amendment prescribed in Article Five, the courts may regard

the procedure as null and void.**?

Thus, the past half-century of Court silence on the amending process
arises out of prudential abstention rather than a textual commitment
by the Constitution of the duty to resolve the amending controversies
to another coordinate branch.!®

If the Court chooses again to consider challenges to amendments,

it would represent a departure from its decision in Coleman. Yet, the
much-maligned Coleman case—which merely counsels abstention—is

192, See ORFIELD, supra note 66, at 13-14. Further, Hamilton contemplated judicial
review of actions taken in the amending process for compliance with the extant
Constitution:

Until the people have by some solemn and authoritative act, annuiled or changed
the established form, it is binding upon themselves collectively, as well as individ-
ually; and no presumption, or even knowledge of their sentiments, can warrant
their representatives in a departure from it, prior to such an act. But it is easy to
see that it would require an uncommon portion of fortitude in the judges to do
their duty as faithful guardians of the Constitution, where legislative invasions of
it had been instigated by the major voice of the community.

THE FEpERALIST NoO. 78 at 470 (Alexander Hamilton) (Clinton Rossiter ed. 1961). Even
the Coleman decision recognizes, while declining to exercise, the Supreme Court’s jurisdic-
tion over challenges to constitutional amendments, Coleman v. Miller, 307 U.S. 433, 442-
43 (1939).

193. And indeed Coleman itself suggests that the Court’s grounds for not reaching the
merits were prudential. See Coleman, 307 U.S. at 438-41 (affirming Court’s jurisdiction
over constitutional challenges).

Even commentators who have urged deference to congressional pronouncements of
constitutional validity acknowledge the potential for the Court to reenter the process of
passing judgment on the amending process. The Court’s decisions in Baker v. Carr, 369
U.S. 186 (1962), and Powell v. McCormack, 395 U.S. 486 (1969), show the more recent,
more likely, thoughts on prudential abstention due to the presence of a political question.
The Court’s current view of judicial review thus appears more robust than that in Coleman.
But cf. Goldwater v, Carter, 444 U.S. 996, 1002-03 (1979) (mem.) (citing Coleman with
approval).
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not nearly as pernicious a precedent as the Court’s earlier decisions in
challenges to amendments in which the Court heard and decided chal-
lenges to the subject matter of amendments.’® Although the Court
affirmed each amendment’s legitimacy, the very hearing and decision
on the substantive challenges assumes that the Court could decide
that a particular amendment does not encompass subjects that are
amendable. Article V, however, clearly delineates its extant substan-
tive constraint—equal representation in the Senate may not be denied
to a state without its consent. Therefore, the Constitution does not
admit review of an amendment on substantive grounds, except in in-
stances affecting Senate representation.’® Instead, the Court should
limit its review to the constitutionality of amending process actions by
Congress and the states.’®® Accordingly, a few clear pronouncements
would go a long way to restoring certainty to the amending process.!®’

Most importantly, the limitation of judicial review to procedural
aspects of the amending process would ensure that Article V’s ave-
nues of constitutional change would not be blocked.’®® Consider, for
example, a successful challenge to an amendment’s ratification on
grounds that the lieutenant governor of a ratifying state cast the tie-
breaking vote in its legislature.’® There would exist a method of cur-
ing the defective ratification by complying with the clarified instruc-
tions of Article V. Even were the Court to hold that an amendment
lapsed due to desuetude in ratifications, the substance of the amend-
ment itself would not be barred from becoming part of the Constitu-

194. See National Prohibition Cases, 253 U.S. 350, 386 (1919) (affirming constitutional-
ity of subject matter of Eighteenth Amendment); Leser v. Garnett, 258 U.S. 130, 136
(1922) (same). -

195. A proposal seemingly as unlikely to happen as it would be easy to identify.

196. This limitation of judicial review to “legislative invasions” representing a “depar-
ture” from the amending process dictates of the Constitution comports with the expecta-
tions of The Federalist. See supra note 192 (presenting Hamilton’s anticipation of judicial
review of amending process actions taken by legislatures).

197. See Dellinger, supra note 10, at 386-87.

198. Judicial review can have a profoundly democratic nature when it compels govern-
mental compliance with valid constitutional amendments. Cf. BRUCE A. ACKERMAN, WE
THE PEOPLE: FounpaTIONS 10 (1991) (“Rather than threatening democracy by frustrating
the statutory demands of the political elite in Washington, the courts serve democracy by
protecting the hard-won principles of a mobilized citizenry against the erosion of political
elites who have failed to gain broad and deep support for their innovations.”). In short,
the Court has power to protect the amending process against legislative departures from
valid constitutional provisions.

199. Cf. Coleman v. Miller, 307 U.S. 433, 435-36 (involving challenge to validity of rati-
fication of the Child Labor Amendment on grounds that lieutenant governor cast deciding
vote in favor of ratification despite being state executive official, when Article V instructs
state legislatures to act).
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tion.2% With review of procedural challenges to amendments, the
instructions of the Constitution would be clarified and defects in the
process would remain curable likely with action taken by fewer than a
handful of states.

The amending process would benefit from continued reduction of
the friction that currently arises out of uncertainty about which state
actions count in the ratification tally as well as other procedural ques-
tions. Just as Hollingsworth v. Virginia®® smoothed a process that was
taking on the additional step of presidential approval, so too would
future decisions of the Court have the power to guide the amending
process. Thus, the Court should apply its prudential abstention to
substantive challenges to amendments, but reassume its role as inter-
preter of the Constitution for purposes of the amending process.

Conclusion

Much of the structure and the allocation of powers to the govern-
mental system established by the Constitution can be understood
through the interplay between three fundamental principles of Ameri-
can political thought: federalism, separation of powers, and popular
sovereignty. Although government in the United States implicitly,
and the Constitution itself expressly, begin with the sovereignty of the
people themselves, this principle has been ignored in analyses of the
amending process. The consensus of the people themselves is the
most important factor in determining whether an amendment should
be valid for intents and purposes as part of the Constitution. There
can be no question but that the states which assay the sentiment of
their citizens should be able to modify their actions on a pending
amendment as the people modify their opinions of that amendment.
To deny such a power is to deny that our government truly derives
from the consent of the governed.

The power of a state to reverse an earlier action on a pending
amendment is important to avoid denying citizens the ongoing right to
participate in the constitutional amending process just because they

200. Even this worst case scenario for procedural challenges to a constitutional amend-
ment, would allow Congress to repropose and states to ratify the same amendment. Fur-
ther, future actions on amendment could be timed to comply with the limitations time
period that would be established. Conversely, recent state actions might not need to be
retaken if the Court’s rationale were one requiring contemporaneousness.

201. 3 U.S. (3 Dall.) 378 (1798).
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live in states that already ratified.2®> Because no federal branch can
legitimately declare that states have taken too long to ratify, allowing
rescission and ratification after rejection ensures that this is not just a
government of “We the People of the Not-Yet-Acting States.” That
the Framers did not anticipate rescissions is both unsurprising and un-
important to this conclusion. Remember that until the twentieth cen-
tury, no amendment had taken more than four years to be ratified.2%
The Framers may have anticipated the contemporaneous action of the
roughly dozen states comprising the union, during which time the pop-
ular sentiment on a particular subject was unlikely to reverse itself.
Although the Framers did not speak to the issue of rescission, they
reiterated their commitments to the preservation of inextricable links
between governmental determinations and the people.

The Framers also did not speak to whether pending amendments
expire or may be canceled by Congress. The Constitution contains no
commitment of authority to cancel a pending amendment. However,
the separation of powers principle inhering in the Constitution denies
that Congress as a coequal to states (in their federal ratifying role)
may abridge their power to ratify. Typical notions of federalism do
not apply to the unusual governmental hierarchy for purposes of rati-
fication. So viewed, it becomes obvious that Congress has no more
power to constrain states to cancel an ability to act than to constrain
textual constitutional commitment of decisional power to the Presi-
dent or Supreme Court. To allow Congress to declare as ratified an
amendment that it originated ignores Article V constraints precluding
self-dealing by federal officials. Further, this sort of congressional
power over the amendment process, as affirmed by the Supreme
Court in Coleman v. Miller, would also give Congress too much power
to stymie amendments that might be unpopular with federal officials
yet deemed necessary by the people—term limits, for example.?** In
short, respect for coordinate branches of federal government prevents
Congress from simply including rescinding states among ratifying
states in promulgating an amendment.

Similarly, separation of powers denies Congress—or any other
federal branch for that matter—from declaring an amendment lapsed

202. For example, the residents of several New England states since 1780 would have
been denied their right to disapprove the reapportionment amendment proposed as part of
the Bill of Rights.

203. See Ginsburg, supra note 112, at 920-21.

204. Perhaps it is not coincidental that the executive branch, which has no formal role
in the amending process has a termlimits amendment, while the legislative branch does
not.
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because states have taken too long to ratify or conclusively reject an
amendment. This can be seen most clearly in an instance in which
states would call for an amendment by the requisite two-thirds; Con-
gress should not have the power to set such a short ratification dead-
line that it prevents states from getting the desired amendment.
Similarly, Congress’s power to impose ratification deadlines on its
own proposals does not allow states to be taken hostage in other
ways—by conditioning release of federal highway funds on a ratifica-
tion of an amendment, for example. Those amendments proposed by
Congress without time limits do not expire for lack of a power of any
federal branch to kill them.

Finally, the principle of separation of powers prevents congress
from being the final arbiter of whether or not an amendment has val-
idly been passed. No federal branch should have the power to goal-
tend the amendment process. Accordingly, though perhaps counter-
intuitive to suggest that the Supreme Court should have the power to
hear suits challenging the validity of amendments, this proposal is lim-
ited to procedural challenges—the substance of amendments being
largely unconstrained by Article V. Moreover, the Supreme Court
may only umpire the rules of the game. In doing so, the eradication of
present confusion will make a difficult and disputed amendment pro-
cess safe and easy as the Framers intended. Procedural defects could
be cured according to definite rules. Our amendment process could
use some curing, for it ails from unnecessary confusion and evident
departure from the will of the people.
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