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“‘throw[ing] the baby out with the bath water,’”*7 the Justice thought
that the Court should be less concerned about “deterring the sophisti-
cated habeas petitioner who understands, and wishes to circumvent
the rules of exhaustion” than with protecting “the unwary pro se pris-
oner who is not knowledgeable about the intricacies of the exhaustion
doctrine and whose only aim is to secure a new trial or release from
pl’iSOD.”?’BS .

The Justice likewise refused to completely endorse the Court’s
decision in two other cases decided the same Term that elaborated on
the Sykes cause-and-prejudice standard. In the first case, United
States v. Frady,** the Court held that the federal rule permitting a
criminal conviction to be overturned based on an erroneous jury in-
struction that had not been objected to at trial if the instruction
amounted to “plain error”*? applies only on direct appeal and not on
collateral review.?*! Justice Blackmun wrote separately, concurring
only in the judgment. He thought that the plain-error rule had some
applicability on collateral attack, noting that “[w]here a jurisdiction
has established an exception to its contemporaneous-objection re-
quirement and a prisoner’s petition for collateral review falls within
that exception, I see no need for the prisoner to prove ‘cause’ for his
failure to comply with a rule that is inapplicable in his case.”3%?

In the second case, Engle v. Isaac,**® the Court held that habeas
petitioners could not satisfy the cause requirement by arguing that it
would bave been futile to raise an objection to a long-settled state
court practice and also, at least on the facts in that case, could not
demonstrate cause by pointing to the novelty of their constitutional
claims because the claims were “far from unknown at the time of their
trials.”* In the course of its opinion, the majority waged a broad
attack on the writ of habeas corpus, noting that it “extends the ordeal
of trial for both society and the accused,” “degrades the prominence
of the trial itself,” and “frequently cost[s] society the right to punish
admitted offenders.”?*> Without comment, Justice Blackmun con-
curred only in the result.34

337. Id. at 522 (Blackmun, J., concurring in the judgment).
338. Id. at 530 (Blackmun, J., concurring in the judgment).
339. 456 U.S. 152 (1982).

340. Fep. R. Crom. P. 52(b).

341. See Frady, 456 U.S. at 166.

342. Id. at 177 (Blackmun, J., concurring in the judgment).
343. 456 U.S. 107 (1982).

344. Id. at 130-31.

345. Id. at 127-28.

346. See id. at 135 (Blackmun, J., concurring in the judgment).
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Two years later, however, when the Court resolved the issue left
open in Engle and held that the cause requirement is satisfied in cases
where a prisoner failed to raise a claim that was “so novel that its legal
basis [was] not reasonably available to defense counsel,”**? the Justice
joined Justice Rehnquist’s dissenting opinion. The dissent argued that
the majority’s “equating of novelty with cause pushes the Court into a
conundrum,” because “[t]he more ‘novel’ a claimed constitutional
right, the more unlikely a violation of that claimed right undercuts the
fundamental fairness of the trial.”3*®

By the late 1980s, however, the Justice had moved solidly into the
liberal camp on this issue, strenuously resisting the Court’s creation of
additional procedural hurdles for habeas petitioners. In Murray v.
Carrier*® for example, the majority held that the cause-and-prejudice
test is equally applicable to procedural defaults on appeal, and that
the cause requirement is not satisfied by attorney error absent proof
of ineffective assistance of counsel.>*® Justice Blackmun joined a sepa-
rate opinion written by Justice Stevens, who argued that less signifi-
cance should be attached to procedural defaults that occur at the
appellate stage.!

Three years later, the Justice wrote the majority opinion in Harris
v. Reed **? concluding that a procedural default does not bar consider-
ation of a habeas petition unless “the last state court rendering a judg-
ment in the case ‘“clearly and expressly™ states that its judgment rests
on a state procedural bar.”®3 Although the Justice acknowledged
that “federal habeas review touches upon . . . significant state inter-
ests,” he rejected the state’s argument that applying the “plain state-
ment” rule in this context would unduly burden “the interests of
finality, federalism, and comity.”3%*

During the same Term, the Justice wrote the dissenting opinion in
Dugger v. Adams,>> accusing the majority of “arbitrarily impos[ing]
procedural obstacles to . . . send[ | 2 man to a presumptively unlawful
execution because he or his lawyers did not raise his objection at what

347. Reed v. Ross, 468 U.S. 1, 16 (1984).

348. Id. at 22 (Rehnquist, J., dissenting).

349. 477 U.S. 478 (1986).

350. See id. at 488, 492.

351. See id. at 501, 506-07 (Stevens, J., concurring in the judgment).

352. 489 U.S. 255 (1989).

353. Id. at 263 (quoting Caldwell v. Mississippi, 472 U.S. 320, 327 (1985) (quoting Mich-
igan v. Long, 463 U.S. 1032, 1041 (1983))).

354. Id. at 264.

355. 489 U.S. 401, 412 (1989) (Blackmun, J., dissenting).
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is felt to be the appropriate time for doing so0.”**® Specifically, the
Justice argued that habeas relief should not be foreclosed in that case
because the state courts had not consistently applied the procedural
bar rule on which the majority was relying to preclude the petitioner’s
habeas claim.?%’

The Justice again sided with the dissenters two years later when
the Court decided in McCleskey v. Zan®>® to apply the Sykes cause-
and-prejudice standard in determining whether a habeas petitioner
had “abused [the] writ” by filing a second habeas petition raising an
issue that he had not raised in his first petition.>>® The Justice joined
Justice Marshall’s dissent, which criticized the Court for “radically
redefin[ing] the content of the ‘abuse of the writ’ doctrine” by replac-
ing the “deliberate abandonment” standard applied in such cases
under the Warren Court’s precedents®® with the stricter cause-and-
prejudice standard.*®! Rejecting the Court’s emphasis on finality, the
dissenters noted that “the very essence of the Great Writ is our crimi-
nal justice system’s commitment to suspending ‘{c]Jonventional notions
of finality of litigation . . . where life or liberty is at stake and infringe-
ment of constitutional rights is alleged.’ 7352

Finally, the Justice wrote a stinging dissent when the Court held
in Coleman v. Thompson®® that a habeas petitioner cannot possibly
satisfy the “cause” prong of the Sykes test if a procedural default oc-
curred during state postconviction proceedings, because attorney er-
ror satisfies the cause requirement only if it rises to the level of
ineffective assistance®®* and a defendant has no constitutional right to
effective representation during state postconviction proceedings.3%°
Calling the majority’s reasoning “a sleight of logic that would be iromnic

356. Id. at 412-13 (Blackmun, J., dissenting).
357. See id. at 416-21 (Blackmun, J., dissenting).
358. 499 U.S. 467 (1991).

359. Id. at 496.

360. See Sanders v. United States, 373 U.S. 1, 18 (1963) (holding that prisoners forfeit
the right to file a second habeas petition if they “deliberately withhold[] one of two
grounds for federal collateral relief at the time of filing [the] first application, in the hope
of being granted two hearings rather than one or for some other reason” or “deliberately
abandon] ] one of [the] grounds at the first hearing™).

361. McCleskey, 499 U.S. at 506 (Marshall, J., dissenting).

362. Id. at 517-18 (quoting Sanders, 373 U.S. at 8).

363. 501 U.S. 722 (1991).

364. See id. at 752 (citing Murray v. Carrier, 447 U.S. 478, 488 (1986)); see also supra
text accompanying notes 349-50.

365. See Coleman, 501 U.S. at 752 (citing Wainwright v. Torna, 455 U.S. 586 (1982) (per
curiam}, an opinion that the Justice joined).
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if not for its tragic consequences,”® Justice Blackmun criticized the
Court for “creating a Byzantine morass of arbitrary, unnecessary, and
unjustifiable impediments to the vindication of federal rights”*¢7 and
for “unjustifiabl[y] elevat[ing] abstract federalism over fundamental
precepts of liberty and fairness.”*5®

The Justice also disagreed with the Coleman majority’s refusal to
apply the “plain statement” rule set out in his majority opinion in
Harris v. Reed®®® because the state supreme court’s three-sentence
summary order dismissing the prisoner’s appeal did not “‘fairly ap-
pear| ] to rest primarily on federal law.””*"® Arguing that the majority
had “wrested Harris out of the context of a preference for the vindica-
tion of fundamental constitutional rights and . . . set it down in a vac-
uum of rhetoric about federalism,” the Justice described the majority’s
ruling as “the nadir of the Court’s recent habeas jurisprudence,
[which] now routinely, and without evident reflection, subordinates
fundamental constitutional rights to mere utilitarian interests.”*”!

The Justice likewise voted consistently with the liberal Justices in
those cases where the Court addressed the scope of the exceptions to
the Sykes cause-and-prejudice standard. He refused to join the major-
ity in Murray v. Carrier,>? which held that a federal court may grant
habeas relief on a defaulted claim absent proof of cause only in “an
extraordinary case, where a constitutional violation has probably re-
sulted in the conviction of one who is actually innocent.”®”® Instead,
he joined Justice Stevens’ separate opinion, which argued that a
broader exception to the cause-and-prejudice standard should be rec-
ognized whenever “the fundamental fairness of a prisoner’s conviction
is at issue.”?74

The Justice adhered to that position in a series of cases that cre-
ated an even narrower exception to the Sykes standard for capital
cases. In the first of these cases, Smith v. Murray,*” which was de-
cided on the same day as Murray v. Carrier,?’® the majority refused to

366. Id. at 771 (Blackmun, J., dissenting).

367. Id. at 759 (Blackmun, J., dissenting).

368. Id. at 762 (Blackmun, J., dissenting).

369. 489 U.S. 255 (1989). See supra text accompanying notes 352-54.

370. Coleman, 501 U.S. at 735 (quoting Michigan v. Long, 463 U.S. 1032, 1040 (1983)).

371. Id. at 764-65 (Blackmun, J., dissenting).

372. 477 U.S. 478 (1986).

373. Id. at 496.

374. Id. at 501, 506-07 (Stevens, J., concurring in the judgment).

375. 477 U.S. 527 (1986).

376. 477 U.S. 478 (1986). There were actually three habeas decisions issued by the
Court that day. In the third one, Kuhlmann v. Wilson, 477 U.S. 436, 454 (1986), a plurality
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recognize an exception to Sykes absent a “substantial claim that the
alleged error undermined the accuracy of the guilt or sentencing de-
termination.”®”” As in Carrier, the Justice joined Justice Stevens’ sep-
arate opinion, which concluded that when “a condemned prisoner
raises a substantial, colorable Eighth Amendment violation,” the fed-
eral courts should consider the merits of the habeas petition despite a
procedural default if “the prisoner’s claim would render his sentencing
proceeding fundamentally unfair.”3’®

The Court elaborated on its ruling in Smith v. Murray three years
later, holding in Dugger v. Adams>"° that the fact that an alleged error
“might have affected the accuracy of a death sentence is far from dem-
onstrating that an individual defendant probably is ‘actually innocent’
of the sentence he or she received.”3®® This time, Justice Blackmun
wrote the dissenting opinion himself, chiding the majority for
“send[ing] respondent to an execution that not only is presumptively
unlawful, but is presumptively inaccurate as well.”38!

Finally, in Sawyer v. Whitley,®> the Court again expanded its
holding in Smith v. Murray, ruling that federal courts may not enter-
tain habeas petitions filed by death-row prisoners who are raising de-
faulted or successive claims absent “clear and convincing evidence
that, but for a constitutional error, no reasonable juror would have
found the petitioner eligible for the death penalty under the applica-

of the Court said that “the ‘ends of justice’ require federal courts to entertain [successive
habeas] petitions only where the prisoner supplements his constitutional claim with a col-
orable showing of factual innocence.” Thus, the plurality explained, the prisoner must
show “‘a fair probability’” that, in light of “all probative evidence of guilt or innocence”—
even illegally admitted evidence—*“the trier of the facts would have entertained a reason-
able doubt of his guilt.’” Id. at 455 n.17 (quoting Henry J. Friendly, Is Innocence Irrele-
vant? Collateral Attack on Criminal Judgments, 38 U. CH1. L. Rev. 142, 160 (1970)).
Although the Justice joined the portion of the Court’s opinion disposing of the case on the
merits, see supra text accompanying notes 226-28, he did not join this part of the opinion.

377. Smith, 477 U.S. at 539.

378. Id. at 546 (Stevens, I., dissenting).

379. 489 U.S. 401 (1989).

380. Id. at 412 n.6.

381. Id. at 424 (Blackmun, J., dissenting). The respondent alleged that his rights under
Caldwell v. Mississippi, 472 U.S. 320 (1985), had been violated when the trial judge told the
jury that he was responsible for the sentencing decision and that the jury’s role was merely
advisory. The Justice noted that unlike the habeas petition in Smith v. Murray, which chal-
lenged the constitutionality of admitting certain evidence in the capital sentencing hearing,
the petition in Dugger v. Adams involved a “global” error that “necessarily pervade[d] the
entire sentencing process [and] could not help but pervert the sentencing decision.” Dug-
ger, 489 U.S. at 423 (Blackmun, J., dissenting).

382. 505 U.S. 333 (1992).
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ble state law.”®®® Justice Blackmun again wrote separately, criticizing
the majority’s “unduly cramped view of ‘actual innocence.””** Not-
ing that the majority’s “single-minded focus on actual innocence . . .
assumes, erroneously, that the only value worth protecting through
federal habeas review is the accuracy and reliability of the guilt deter-
mination,” the Justice concluded that “[o]nly by returning to the fed-
eral courts’ central and traditional function on habeas review,
evaluating claims of constitutional error, can the Court ensure that the
ends of justice are served and that fundamental miscarriages of justice
do not go unremedied.”3%>

3. Deference to the State Courts’ Factfinding

The Justice was also consistently in the liberal camp in cases dis-
cussing the degree of deference owed to state court decisions in
habeas proceedings. He joined the majority’s holding in Miller v. Fen-
ton%8 that the voluntariness of a defendant’s confession is not a ques-
tion of fact entitled to a presumption of correctness,*®’ but instead is
“a legal question requiring independent federal determination.”?%®

Seven years later, when the Court was asked in Wright v.
Wes?® to reconsider Miller’s more general ruling that mixed constitu-
tional questions of law and fact are “subject to plenary federal review”
on habeas, > the Justice declined to join the plurality opinion, which
seemed somewhat sympathetic to the state’s suggestion that de novo
federal review of mixed questions of law and fact is inconsistent with
the Teague line of cases®* and that instead federal courts entertaining
habeas petitions should inquire only whether the state court’s decision
was reasonable.>®? Although the plurality ultimately found it unneces-

383. Id. at 336. After the Justice left the bench, the Court held in Schlup v. Delo, 513
U.S. 298, 327-28 (1995), that the broader Murray v. Carrier standard, see supra text accom-
panying note 372-73, rather than the stricter Sawyer v. Whitley standard, applies to habeas
petitions filed by death-row prisoners who are challenging their conviction rather than
their sentence.

384. Sawyer, 505 U.S. at 351 (Blackmun, J., concurring in the judgment).

385. Id. at 356-57 (Blackmun, J., concurring in the judgment).

386. 474 U.S. 104 (1985).

387. Under 28 U.S.C. § 2254(d) (1994), federal courts entertaining habeas petitions are
required to presume the correctness of a state court’s “determination after a hearing on the
merits of a factual issue.”

388. Miller, 474 U.S. at 110,

389. 505 U.S. 277 (1992) (plurality opinion).

390. Miller, 474 U.S. at 112.

391. For a description of these cases, see supra text accompanying notes 312-21.

392. See Wright, 505 U.S. at 291-95 (plurality opinion).
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sary to resolve this issue3% Justice Blackmun joined Justice
O’Connor’s separate opinion, warning that “a move away from de
novo review of mixed questions of law and fact would be a substantial
change in our construction of the authority conferred by the habeas
corpus statute.””*?*

Thus, the Justice’s views on habeas seemed to undergo a signifi-
cant evolution during his time on the Court. Though initially hesitant
to apply the writ broadly, he eventually came to believe that habeas
corpus plays an important role in correcting constitutional errors and
that his more conservative colleagues’ exclusive focus on the question
of factual innocence was seriously misguided.

E. The Right to Jury Trial Cases

Although the Sixth Amendment right to jury trial is not one of
the rights that has received a great deal of attention in discussions of
the Burger and Rehnquist Courts’ treatment of the Warren Court’s
precedents, it is one of the criminal law topics on which the Justice
most frequently wrote. In describing the Justice’s contributions to the
law in this area, I will consider the Court’s opinions analyzing the
scope of the right to jury trial, the constitutionality of altering the size
of the jury or the unanimity requirement, and discrimination in the
jury-selection process.

1. The Scope of the Right to Jury Trial

In the Justice’s early years on the Court, he was unwilling to give
the right to jury trial an expansive interpretation. He wrote the plu-
rality opinion in McKeiver v. Pennsylvania > concluding that the
states are not constitutionally obligated to provide a jury trial in juve-
nile delinquency proceedings.>*® Noting that on its face the Sixth
Amendment does not apply to juvenile court proceedings because
they are not “criminal prosecutions,” the Justice wrote that “one can-
not say that in our legal system the jury is a necessary component of
accurate factfinding.”"

Likewise, the Justice dissented in Codispoti v. Pennsylvania®®®
from the Court’s holding that the Sixth Amendment right to jury trial

393. See id. at 295.

394. Id. at 305-06 (O’Connor, J., concurring in the judgment).
395. 403 U.S. 528 (1971) (plurality opinion).

396. See id. at 551.

397. Id. at 541, 543,

398. 418 U.S. 506, 522 (1974) (Blackmun, J., dissenting).
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applied to contempt proceedings stemming from the defendants’ dis-
ruptive behavior at trial.**®* The Justice’s dissenting opinion argued
that jury trials are unnecessary in contempt proceedings arising from
behavior that took place in a courtroom because “the incident and all
its details are fully preserved on the trial record.”*® Therefore, the
Justice concluded, “I am at a loss . . . to see the role a jury is to per-
form” in these cases.*®*

Finally, the Justice wrote the majority opinion in Ludwig v. Mas-
sachusetts,**? finding no constitutional defect in a “two-tier” system
that initially gave defendants charged with certain crimes a bench
trial, but then afforded those who were convicted a right to trial de
novo before a jury.*®® The Justice’s opinion rejected the defendant’s
argument that the two-tier system unconstitutionally burdened his
right to jury trial “by imposing the financial cost of an additional
trial; . . . by subjecting an accused to a potentially harsher sentence if
he seeks a trial de novo in the second tier; and . . . by imposing the
increased psychological and physical hardships of two trials.”4%
Although the Justice was “not oblivious” to these concerns, he noted
that “[t]he modes of exercising federal constitutional rights have tradi-
tionally been left, within limits, to state specification”® and con-
cluded that the two-tier system was “fair and not unduly
burdensome.”40®

In United Mine Workers v. Bagwell,**” however, the Justice wrote
the majority opinion, holding that the Sixth Amendment right to jury
trial did apply to contempt charges filed against a labor union that led
to fines of more than $52 million.*°® Observing that the fines imposed
in this case were not “calibrate[d] to damages caused by the union’s
contumacious activities”*%® and therefore were not compensatory; that

399. See id. at 523 (majority opinion). The Court distinguished Baldwin v. New York,
399 U.S. 66 (1970) (plurality opinion), in which it had held that there is no right to jury trial
for petty offenses, on the ground that the various contempt charges filed against the de-
fendants in Codispoti had been tried in a single proceeding after their criminal trial ended
and had resulted in a total prison sentence that greatly exceeded six months. See Codis-
poti, 418 U.S. at 515-17.

400. Codispoti, 418 U.S. at 522 (Blackmun, J., dissenting).

401, Id. at 523 (Blackmun, J., dissenting).

402. 427 U.S. 618 (1976).

403. See id. at 632.

404. Id. at 626.

405. Id. at 628.

406. Id. at 630.

407. 512 U.S. 821 (1994).

408. See id. at 838.

409. Id. at 834.
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“[t]he union’s sanctionable conduct did not occur in the court’s pres-
ence or otherwise implicate the court’s ability to maintain order and
adjudicate the proceedings before it;”!° and that the union’s behavior
involved “widespread, ongoing, out-of-court violations of a complex
injunction”*!! rather than “simple, affirmative acts,”*? the Justice’s
majority opinion concluded that “the serious contempt fines imposed
here were criminal and constitutionally could not be imposed absent a
jury trial.”413

2. Jury Size and Nonunanimous Jury Verdicts

The Justice also wrote opinions in several cases discussing the
constitutional implications of reducing the size of juries and altering
the unanimous-verdict requirement. Although he joined the plurality
opinion in Apodaca v. Oregon,*'* which concluded that the Sixth
Amendment does not require a unanimous jury verdict and therefore
upheld a scheme that required only ten votes to convict,*'® he wrote a
separate concurring opinion, commenting that he did not consider the
state’s practice “wise.”#1® The Justice indicated that he would have
voted against it “as a matter of policy” if he had been a state legisla-
tor, but he joined the plurality opinion because he could not “con-
clude that the system is constitutionally offensive.”41”

When the Court subsequently evaluated the constitutionality of
five-person juries in Ballew v. Georgia,**® the Justice wrote the plural-
ity opinion. Recognizing that the Court in Williams v. Florida**® had
previously approved of six-person juries on the ground that the Sixth
Amendment requires only a jury “of sufficient size to promote group
deliberation, to insulate members from outside intimidation, and to

410. Id. at 837.

411. Id.

412, Id.

413. Id. at 838. Describing the fine imposed here as “unquestionably . . . a serious
contempt sanction,” the Justice saw no need to answer “the difficult question where the
line between petty and serious contempt fines should be drawn.” Id. at 838 n.5. The Jus-
tice therefore did not attempt to draw a precise line between Bagwell and Muniz v. Hoff-
man, 422 U.S. 454 (1975), where the Court held - in an opinion the Justice joined — that a
$10,000 fine assessed against a labor union was not “a deprivation of such magnitude” to
make the criminal contempt charge at issue there a nonpetty offense and implicate the
Sixth Amendment right to jury trial. Id. at 477.

414. 406 U.S. 404 (1972) (plurality opinion).

415. See id. at 405-06.

416. See Johnson v. Louisiana, 406 U.S. 356, 366 (1972) (Blackmun, J., concurring).

417. Id. (Blackmun, J., concurring).

418. 435 U.S. 223 (1978) (plurality opinion).

419. 399 U.S. 78 (1970).
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provide a representative cross-section of the community,”4%® the Jus-
tice distinguished Williams and concluded that the Sixth Amendment
does not permit criminal trials with juries of fewer than six mem-
bers.*?! Citing a number of empirical studies that, among other things,
“suggest[ed] that progressively smaller juries are less likely to foster
effective group deliberation”**? and “raise[d] doubts about the accu-
racy of the results achieved by smaller and smaller panels,”#** the Jus-
tice thought that “the purpose and functioning of the jury in a criminal
trial is seriously impaired, and to a constitutional degree, by a reduc-
tion in size to below six members.”*** Although he did not “pretend
to discern a clear line” between the six-person jury approved in Wil-
liams and the five-person jury at issue in Ballew, he concluded that
“[b]ecause of the fundamental importance of the jury trial to the
American system of criminal justice, any further reduction that pro-
motes inaccurate and possibly biased decisionmaking, that causes un-
toward differences in verdicts, and that prevents juries from truly
representing their communities, attains constitutional significance.”*?®

3. Discrimination in Selecting Juries

As is evident from the Justice’s opinion in Ballew, he was strongly
committed to fair jury-selection procedures. That commitment was
apparent from his early years on the Court, and he took an active role
in trying to put an end to discriminatory jury-selection practices. He
agreed with the majority’s holding in Taylor v. Louisiana**® that “the
systematic exclusion of women from jury panels”#*’ violates “an es-
sential component of the Sixth Amendment right to a jury trial”425—
namely, the right to have the jury selected from “a representative
cross section of the community.”*?® The Justice likewise joined the
majority opinion in Duren v. Missouri,**® which struck down a state

420. Ballew, 435 U.S. at 230 (citing Williams, 399 U.S. at 100).

421. See id. at 239.

422, Id. at 232.

423. Id. at 234.

424, Id. at 239. It was the Justice’s detailed discussion of these empirical studies that
reportedly led all but Justice Stevens to refuse to sign his opinion, even though each of the
nine Justices had agreed with the result in conference. See Jenkins, supra note 9, at 20.

425. Ballew, 435 U.S. at 239. Not surprisingly, the Justice joined the majority opinion
issued the following year in Burch v. Louisiana, 441 U.S. 130, 139 (1979), which held that
the Sixth Amendment does not permit convictions by nonunanimous six-person juries.

426. 419 U.S. 522 (1975).

427. Id. at 522.

428. Id. at 528.

429. Id.

430. 439 U.S. 357 (1979).
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statute that exempted women from jury service on request as violative
of the Sixth Amendment’s fair cross-section requirement.**!

The Justice wrote for the majority in two important cases dealing
with discrimination in the selection of grand jurors. In the first case,
Castaneda v. Partida,*** the Justice’s majority opinion concluded that
the defendant had established a prima facie case of intentional dis-
crimination, and the state had failed to rebut that inference of discrim-
ination, where a “key man” system that relied on jury commissioners
to select prospective grand jurors had resulted in gross under-
representation of the county’s Latino community.**?

In the second case, Rose v. Mitchell,*** the Court held that de-
fendants may allege discrimination in the selection of grand jury mem-
bers when challenging their convictions on habeas, even though they
were found guilty beyond a reasonable doubt by a jury that satisfied
the fair cross-section requirement.**> Reasoning that “discrimination
on the basis of race in the selection of members of a grand jury . . .
strikes at the fundamental values of our judicial system and our soci-
ety as a whole,” the Justice wrote that “we . . . cannot deny that . . .
racial and other forms of discrimination”-—though “[plerhaps . . .
more subtle than before”—are “no less real or pernicious” and “still
remain a fact of life, in the administration of justice as in our society as
a whole.”4%¢

Likewise, the Justice played an active role in the Supreme Court
cases discussing the constitutional implications of a litigant’s exercise
of peremptory challenges in a racially discriminatory manner. He
joined the majority in Batson v. Kentucky,*’ which struck down a
prosecutor’s use of peremptory challenges to exclude African-Ameri-
cans from criminal juries as violative of the Equal Protection
Clause.**® He also agreed when the Court voted to give white defend-
ants standing to raise Batson challenges*® and to extend Batson to
prohibit private litigants in civil cases from using their peremptory

431. See id. at 370.

432. 430 U.S. 482 (1977).

433, See id. at S00-01. Although 79.1% of the people living in the county were Mexi-
can-Americans, only 39% of those who had been summoned for grand jury service over an
11-year period were Mexican-American. See id. at 495.

434. 443 U.S. 545 (1979).

435. See id. at 564-65.

436. Id. at 556. The Justice thought, however, that the defendants had failed to make
out a prima facie case of racial discrimination. See id. at 564-74.

437. 476 U.S. 79 (1986).

438, See id. at 89.

439. See Powers v. Ohio, 499 U.S. 400, 416 (1991).
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challenges in a racially discriminatory fashion.**° Furthermore, he
sided with the dissenters in each of the two instances where the major-
ity rejected similar challenges: first, in Holland v. Illinois,*** when the
majority held that a prosecutor’s use of peremptory challenges to ex-
clude African-Americans did not violate a white defendant’s Sixth
Amendment right to an impartial jury;**? and then in Hernandez v.
New York,**® where the majority found no Batsorn violation in pe-
remptorily excluding Latino jurors because “they might have difficulty
in accepting the translator’s rendition of Spanish-language
testimony.”#44

In addition, the Justice wrote the majority opinion in two cases
that extended the ruling in Batson. In the first case, Georgia v. Mc-
Collum,**> the Court ruled that the Equal Protection Clause prohibits
criminal defendants from exercising their peremptory challenges in a
racially discriminatory fashion.**® Rejecting the defendants’ argument
that their use of peremptory challenges did not constitute state ac-
tion,*” the Justice considered it “an affront to justice to argue that a
fair trial includes the right to discriminate against a group of citizens
based upon their race.”#®

In the second case, J.E.B. v. Alabama ex rel. T.B.,**° the Justice
wrote for the majority in extending Batson to forbid the use of per-
emptory challenges to exclude women from juries.**® Refusing to
draw a distinction between race and gender, and finding it unneces-
sary to determine “whether women or racjal minorities have suffered
more at the hands of discriminatory state actors during the decades of
our nation’s history,”#*! the Justice reasoned that “gender, like race, is

440. See Edmonson v. Leesville Concrete Co., 500 U.S. 614, 630 (1991).

441. 493 U.S. 474 (1990).

442, See id. at 490 (Marshall, J., dissenting).

443. 500 U.S. 352 (1991).

444, Id. at 361. The Justice dissented, “essentially” agreeing with Justice Stevens, see id.
at 375 (Blackmun, J., dlssentmg) to reject the prosecutor’s purported justification because
it “would inevitably result in a disproportionate disqualification of Spanish-speaking
venirepersons,” it “could easily have been accommodated by less drastic means,” and, if
“valid and substantiated by the record, it would have supported a challenge for cause.” Id.
at 379 (Steven, J., dissenting).

445. 505 U.S. 42 (1992).

446. See id. at 59.

447. See id. at 50-55.

448, Id. at 57.

449. 511 U.S. 127 (1994).

450. See id. at 146.

451. Id. at 136.
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an unconstitutional proxy for juror competence and impartiality.”4>?
The Justice’s opinion closes with a stirring indictment of discrimina-
tion in the jury-selection process:

Equal opportunity to participate in the fair administration of

justice is fundamental to our democratic system. It not only fur-

thers the goals of the jury system. It reaffirms the promise of

equality under the law—that all citizens, regardless of race,

ethnicity, or gender, have the chance to take part directly in our

democracy. . . . When persons are excluded from participation

in our democratic processes solely because of race or gender,

this promise of equalitsy dims, and the integrity of our judicial

system is jeopardized.*>>

Although the Justice wrote these words during his last Term, he
was an equally strong advocate of fair jury-selection processes
throughout his entire tenure on the Court. At times he was reluctant
to extend the right to jury trial to different settings, but in those cases
where a jury was required, he was committed to ensuring that it was
constituted in a way that would ensure a fair trial and a fair represen-

tation of the community.

II. Conclusion

Any discussion of the record of a jurist who served with such dis-
tinction for so many years on a court whose docket contains so many
criminal cases must necessarily be somewhat selective. Thus, I have
failed to mention some of the criminal cases in which Justice Black-
mun wrote for the majority*** not because I view them as unimpor-

452. Id. at 129.

453. Id. at 145-46.

454, See, e.g., Austin v. United States, 509 U.S. 602, 621 (1993) (concluding that the
Eighth Amendment’s prohibition of excessive fines applies to drug-related forfeitures of
property under federal statute); Crosby v. United States, 506 U.S. 255, 262 (1993) (holding
that federal rules do not permit trying a defendant who is absent at the beginning of trial in
absentia); United States v. Halper, 490 U.S. 435, 452 (1989) (finding violation of Double
Jeopardy Clause when government imposes civil penalty bearing no rational relation to its
loss on someone who has already been convicted), overruled by Hudson v. United States,
522 U.S. 93 (1997); Mistretta v. United States, 488 U.S. 361, 412 (1989) (uphoilding federal
sentencing guidelines in the face of separation-of-powers and delegation-doctrine chal-
lenges); Kentucky v. Stincer, 482 U.S. 730, 747 (1987) (permitting exclusion of criminal
defendant from hearing to determine competency of two child witnesses); United States v.
Bagley, 473 U.S. 667, 678 (1985) (holding that prosecutor’s failure to turn over exculpatory
evidence to the defendant constitutes reversible error only if it is reasonably probable that
the outcome of the trial would have been different had the evidence been disclosed); Con-
necticut v. Johnson, 460 U.S. 73, 87-88 (1983) (plurality opinion) (concluding that jury in-
struction creating conclusive presumption that one intends the natural and necessary
consequences of ope’s actions can never constitute harmless error); United States v.
DiFrancesco, 449 U.S. 117, 143 (1980) (rejecting double jeopardy challenge to federal stat-
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tant, but instead because I have chosen to focus on two issues in
assessing the Justice’s mark on criminal law and procedure: first, the
Justice’s judicial personality, as reflected in the opinions he wrote in
criminal cases, and second, the role he played in the Burger and
Rehnquist Courts’ well-publicized narrowing of the rights accorded
criminal defendants. With respect to the first issue, it is quite appar-
ent that the Justice showed the same humility, careful attention to the
facts of each case, and concern for the real-world impact of the
Court’s decisions in his criminal jurisprudence as he did in other areas.
Although the second issue is more debatable, it is clear that the Justice
did not remain as loyal to a “law and order” platform as President
Nixon and the legal pundits might have predicted. At the same time,
he did not align himself as closely with Justices Brennan and Marshall
in criminal cases as he did in other areas. But whether it was the Jus-
tice whose views changed or the Court that changed around him, his
votes and writings in criminal cases—most notably those involving
habeas petitions and the right to a fairly selected jury—were often
surprisingly protective of the rights of criminal defendants for a Jus-
tice nominated at a time when crime control was of such paramount
concern.

ute that permitted prosecution to appeal sentences imposed on dangerous special offend-
ers); Chio v. Roberts, 448 U.S. 56, 77 (1980) (finding that admission of unavailable witness’
preliminary hearing testimony at trial did not violate the Confrontation Clause); United
States v. Feola, 420 U.S. 671, 696 (1975) (interpreting federal statutes that prohibit assault-
ing federal officials and conspiring to assault federal officials not to require proof that the
defendant was aware of the victim’s identity); Jackson v. Indiana, 406 U.S. 715, 729-30
(1972) (striking down state statute that authorized the commitment of defendants found
incompetent to stand trial without requiring the same procedures and standards applied in
other cases of involuntary commitment).



