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activities.” There is no greater significant burden—at least one of a
constitutional nature—on the ability of a religious group to define
itself or associate with like-minded believers, or to design and carry
out its religious mission, when it is restricted in discriminating in its
secular employment practices than when the religious entity is
required to adhere to other neutral fair labor practices.” The mere
fact that a religious organization is impacted by regulation of some
secular function does not mean that its ability to exercise its religion
has been similarly impacted.

The primary concern justifying extending section 702 into non-
religious areas—the minimization of governmental interference with
the “decision-making process in religions”**—cannot be taken to
mean the full import of that statement. Decision-makers in religious
entities, like their secular counterparts, make a host of decisions day
in and day out that have nothing to do with religious faith, doctrine,
or mission: whether to pave the parking lot; where to place a mailbox;
when to order more toilet paper and cleaning supplies. Many
important decisions that implicate a church’s financial choices and its
relations to government regulators also frequently have little to do
with religious matters: whether to install a city-required fire sprinkler
system in a church fellowship hall; whether to comply with a
municipal ordinance requiring facilities be wheel-chair accessible; or
whether to pay minimum wage rates for church secretaries and
janitors. To be sure, each situation involves religious officials making
decisions having financial implications that ultimately impact the
institution’s religious ministry. But the constitutional value in
minimizing government interference with a religion’s decision-making
process varies greatly depending on whether it concerns merely the
“decision-making process in religions” or the religious decision-
making process. The burden or “chilling effect” on religion that
comes with having to predict a regulator’s view of a particular activity
diminishes greatly when the religious entity is acting in response to
government requirements that are in addition to the entity’s normal
functions. And clearly, the more that a religious organization is
implementing a government approved or financed program that by
definition is to be secular—as is supposed to be the case with
Charitable Choice—the less likely that government regulation is

219. Id. at 336, 343, 348.

220. See Tony & Susan Alamo Found. v. Sec. of Labor, 471 U.S. 290, 303-05 (1985).
221. See Fremont Christian Sch., 781 F.2d at 1369; Miss. Coll., 626 F.2d at 488.

222. Amos, 483 U.S. at 336.
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interfering with a religious decision-making process.”

A point of reference is found in cases arising out of government
enforcement of collective bargaining and wage and hour laws. In the
1979 decision of NLRB v. Catholic Bishop, the Court held that the
National Labor Relations Act did not apply to parochial schools.”
While deciding on statutory grounds, the Court relied on arguments
that subjecting the Catholic schools to N.L.R.B. authority would
present a “significant risk” of government entanglement through
review of employment decisions.” Charges of unfair labor practices
would “necessarily involve inquiry into the good faith of the position
asserted by the clergy-administrators and its relationship to the
school’s religious mission.””

An important factor in determining that N.L.R.B. jurisdiction
would risk oversight of church decision-making was the fact that the
schools were pervasively sectarian and that teachers played a “key
role” in furthering the religious mission of the Catholic Church.”
Lower courts have emphasized that distinction in subsequent
decisions. In the vast majority of N.L.R.B. cases involving religiously
affiliated entities other than parochial schools, courts have upheld
application of the Act, notwithstanding entanglement arguments.”
In applying the Act to religiously-run children’s and nursing homes
and religiously-affiliated social service agencies and hospitals, courts
have relied extensively on the non-religious nature of many of the
services performed by covered employees in order to find that Board
review of employment practices would not intrude into religious
decision-making.”” To be sure, several of the holdings reveal a

223. Alan Brownsiein, “Constitutional Questions About Charitable Choice” in
WEFARE REFORM AND FAITH BASED ORGANIZATIONS (1999) at 234.

224. 440 U.S. 490 (1979).
225. Id. at 502.

226. Id.

227. Id. at 501.

228. See N.L.R.B. v. Kemmerer Village, 907 F.2d 661 (7th Cir. 1990); N.L.R.B. v.
Salvation Army, 763 F.2d 1 (1th Cir. 1985); Volunteers of Am. v. NL.R.B., 752 F.2d 345 -
(8th Cir. 1985); Denver Post of Volunteers of Am. v. N.L.R.B., 732 F.2d 769 (10th Cir.
1984); St. Elizabeth Comm. Hosp. v. N.L.R.B., 708 F.2d 1436 (9th Cir. 1983); Tressler
Lutheran Home v. N.L.R.B., 677 F.2d 302 (3d Cir. 1982); N.L.R.B. v. St. Louis Christian
Home, 663 F.2d 60 (8th Cir. 1981).

229. Salvation Army, 763 F.2d at 6; Denver Post, 732 F.2d at 772-73; St. Elizabeth
Comm. Hosp., 708 F.2d at 1441; Tressler, 677 F.2d at 305; St. Louis Christian Home, 663
F.2d at 64. In finding that the functions were primarily secular, courts also emphasized
that the various homes, agencies and hospitals did not impose religious tests for covered
employees and received public funds for their services. /d.
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cramped view of how the service programs relate to the churches’
religious mission.”™ But the question of whether care of the sick or
elderly is consistent with a denomination’s religious ministry is
different from whether the activities themselves are essentially
secular. Even if specific functions could not be easily categorized,
courts have held that Board review of employment decisions placed
minimal burdens on religious practices.™  Merely because a
regulation imposes certain reporting and compliance requirements on
a religious entity does not mean that it substantially burdens or
inhibits religious practice.™ Significantly, several N.L.R.B. cases
involved religious social service agencies that received state
placements or referrals and public monies to fund their welfare-
related programs.” In most instances, courts have upheld N.L.R.B.
jurisdiction.

Courts have similarly held that enforcement of the Fair Labor
Standards Act [hereinafter F.L.S.A.] places minimal burdens on the
functioning of religious enterprises. In Tony & Susan Alamo
Foundation, the Supreme Court rejected arguments that imposing
wage and record keeping requirements on a religious business
imposed a burden on religious practice or resulted in excessive
entanglement with religion.” Significantly, the Court interpreted the
Act as applying only to the organization’s commercial activities, such
that it would not impact its evangelistic activities.”™ Even though the
Alamo Foundation insisted the two functions were intertwined,” the
Court still held that “routine and factual inquiries... bear no
resemblance to the kind of government surveillance the Court has
previously held to pose a intolerable risk of government
entanglement with religion.””’

230. See St. Louis Christian Home, 663 F.2d at 65 (declaring that “the Home’s activities
relate only tangentially to the religious mission of the Christian Church.”).

231. St Elizabeth Comm. Hosp., 708 F.2d at 1442 (noting that Board jurisdiction will
produce only incidental intrusion into church affairs and not require continuing
government surveillance).

232, Id.

233. See Kemmerer Vill., 907 F.2d at 662, 664 (70% of funding and a majority of
placements from the state); Denver Post, 732 F.2d 769 at 772 (public funding); St. Louis
Christian Home, 663 F.2d at 61 (public funds and placements).

234. Tony & Susan Alamo Found. v. Sec. of Labor, 471 U.S. 290, 305 (1985).

235. Id. at 305.

236. Id. at299.

237. Id. at 305. The Court accepted the district court finding that the business
activities were primarily commercial, but noted that a “admixture of religious motivations
does not alter a business’s effect on commerce.” Id. at 299.
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The Court’s distinction between commercial and noncommercial
activities was somewhat misleading, as the Act more broadly refers to
“enterprises” which by definition include nonprofit activities and
entities.”™ Subsequent lower court decisions have clarified that the
F.L.S.A. applies to nonprofit religious enterprises including religious
schools.” Even within the parochial school context, courts have held
that enforcement of the Act’s wage and reporting requirements
places a limited burden on religious practice and results in minimal
entanglement through potential surveillance and oversight.”

These contexts, if instructive, indicate that application of
employment regulations to religious entities does not necessarily
infringe on their religious decision-making in a way that threatens
religious autonomy or invites excessive government entanglement.
Unlike the Amos holding, which seemed to set aside a category of
“the decision making process in religions” as sacrosanct, other
decisions by the Court and lower courts have been willing to
scrutinize the effect of regulations on free exercise interests. These
decisions indicate that the more outward directed the activity and the
more that an employee is engaged in secular functions or activities,
the less that a regulation affecting employment relationships
interferes with the core values of the Free Exercise Clause, even
though the regulation impacts church decision making.

Section 702 and the Difference of Public Funding

This article has suggested that the constitutional justifications for
expanding the zone of permissible discrimination under section 702 to
include employees engaged in non-religious functions are not
compelling. Congress failed to articulate a convincing rationale for
the need of religious organizations to prefer coreligionists for non-
religious positions, and the Court’s rationale for the constitutionality
of section 702—to avoid government interference with the decision
making process of religions*'—is both overbroad and not convincing
in the absence of a significant free exercise threat.  While

238. See 29 U.S.C. § 203(r) and § 203(s)(5).

239. See Dole v. Shenandoah Baptist Church, 889 F.2d 1389, 1394-95 (4th Cir. 1990);
E.E.O.C. v. Freemont Christian Sch., 781 F.2d 1362, 1367 (9th Cir. 1986).

240. Shenandoah Baptist Church, 889 F.2d at 1398-99; Freemont Christian Sch., 781
F.2d at 1368. Courts have distinguished Catholic Bishop on the ground that Congress
expressly intended private religious schools to be covered under the FLSA. See
Shenandoah Baptist Church, 889 F.2d at 1394 n.7.

241. Corp. of the Presiding Bishop of Church of Jesus Christ of Latter-day Saints v.
Amos, 483 U.S. 327, 336 (1987).
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“alleviat[ing] significant governmental interference with the ability of
religious organizations to define and carry out their religious
missions” may constitute a sufficient rationale for a legislative
accommodation of religion where the interference falls short of an
actual free exercise violation, there were no legislative findings to
support that such burdens existed under the pre-1972 exemption.

Even if one accepts the Amos rationale for section 702, there is
nothing in the holding that suggests expanding that interpretation
outside the confines of that decision: a privately funded operation of a
non-profit religious entity that is engaging in its own programmatic
activities.  Section 702 should not be interpreted to cover
discrimination of secular employees where the programs or activities
are initiated or funded by the government. In light of the Amos
petitioners’ distinction between funded and non-funded activities and
the Court’s reference to financial support as crossing the line into
active advancement, funded discriminatory activity cannot be seen as
falling under the already shaky rationale supporting section 702.”*

In addition, section 702 should not apply in the context of secular
employees where the employment action places significant burdens
on third persons. As mentioned, the Amos majority viewed the
exemption as chiefly a passive benefit—analogous to the tax
exemption upheld in Walz—that did not enhance the ability of the
religious entity to further its religious mission.” This conclusion is
dubious—churches are otherwise subject to Title VII’s prohibitions
and the Mormon Church was able to impose its temple recommend
requirement only because Congress had so authorized such action.”*
Section 702 creates an express preference for religious employers,
allowing them to engage in impermissible conduct (i.e., religious
discrimination) that all other employers must forego. In that
Congress has declared ending employment discrimination to be a
national priority of the “highest order,”* it is difficult to view the
failure to exercise regulatory authority as having merely a “hands off”
effect. The Church was able to dismiss Mr. Mayson only because that

242. As discussed, it does not follow that a religious organization loses its coverage
from section 702 merely because it receives some public funding for its activities.
However, section 702 should not apply with respect to those positions or programs directly
funded in whole or in substantial part by the government.

243. Amos, 483 U.S. at 337.
244. Id. at 347 (O’Connor, J., concurring).

245. Rayburn v. General Conference of Seventh-day Adventists, 772 F.2d 1164, 1169
(4th Cir. 1985); E.E.O.C. v. Pac. Press Pub. 676 F.2d 1272, 1280 (9th Cir. 1982).
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conduct was authorized by federal law.”*

If one assumes that section 702 extends to programs, activities, or
positions funded in substantial part by the government, then that
interpretation likely violates the Equal Protection and Establishment
Clauses. First, the ability to discriminate on the basis of religion in
publicly funded programs amounts to government-funded
discrimination of a fundamental interest as prohibited by the Equal
Protection Clause. Second, section 702 violates the Establishment
Clause by providing a distinct financial and psychological advantage
to religious entities, while it advances their religious mission by
allowing them to capture resources for their adherents and ensure
that their religious message is communicated uninhibited.

Beyond peradventure, the Equal Protection Clause bars
government funded discrimination of a fundamental right such as
race or religion.” In Norwood v. Harrison, the Court held that the
state of Mississippi violated equal protection by providing state-paid
textbooks to private schools that practiced racial discrimination.”
The rationale was simple. Because the Constitution prohibits the
government from engaging in suspect discrimination, it also prohibits
the government from funding the same discrimination by private
entities: a state could not grant “tangible financial aid [to a private
entity]. . . if that aid has a significant tendency to facilitate, reinforce,
and support private discrimination.”™ In essence, it was as
unconstitutional for the government to finance private discrimination
as it was for the government to engage in the prohibited acts itself. It
was “axiomatic,” the Court held, “that a state may not induce,
encourage or promote private persons to accomplish what it is
constitutionally forbidden to accomplish.”” The Court correctly
noted that issue of whether the private schools were state actors was
beside the point—here the government was financing the private
discrimination and it was the government’s own action that was

246. Amos, 483 U.S. at 347 (O’Connor, J,, concurring).

247. See generally the excellent discussion in Alex J. Luchenitser, “Casting Aside the
Constitution: The Trend Toward Government Funding of Religious Social Service
Providers,” JOURNAL OF LAW AND POLICY, 615-28 (2002).

248. 413 U.S. 455,471 (1973).

249. Id. at 465-66. “[T]he Constitution does not permit the State to aid
discrimination.” Id.

250. Id. at 465 (citing Poindexter v. La. Fin. Assistance Comm’n, 275 F. Supp. 833, 835
(E.D. La. 1968), aff'd, 389 U.S. 571 (1968) (“The United States Constitution does not
permit the State to perform acts indirectly through private persons which it is forbidden to
do directly.”)).
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unconstitutional.” Neither did it matter that the aid in question, state

textbooks, did not directly finance the discriminatory activity, such as
with a private school using a state tuition grant to hire only white
teachers. “[T]he Constitution does not permit the State to aid
discrimination even when there is no precise causal relationship
between state financial aid [and the private discrimination.]”**
Although Norwood dealt with racial discrimination, the Court
did not cabin its holding, referring to racial or “other invidious
discrimination.” ** Religious discrimination is as suspect as race for
the purposes of the Equal Protection Clause,” and government
financed religious discrimination is similarly forbidden. There can be
no dispute that the government cannot select its employees on the
basis of religious affiliation or impose any religious test for public
office-holding.”  Similarly, the government cannot facilitate or
encourage prohibited discrimination through financial inducements.™
Part of the Court’s historic rationale for prohibiting government
funding of religious schools is that many have discriminated on the
basis of religion in either employment or admissions.”
Discriminatory practices have been considered indicia of a
pervasively sectarian environment™ and have been sufficient in some
instances to block educational institutions from receiving public

251. Norwood, 413 U.S. at 469.

252. ld. at 465-66. To be sure, subsequent doctrinal development—see, e.g.,
Washington v. Davis, 426 U.S. 229, 239 (1976) (requiring a showing of purposeful
discrimination to trigger the Equal Protection Clause)—may have weakened the broad
pronouncements of Norwood. However, purposeful discrimination may be established
through circumstantial evidence—see Arlington Heights v. Metro. Hous. Corp., 429 U.S.
252, 266 (1977)—and a state’s knowledge that a religious contractor engages in religious
discrimination as authorized by Charitable Choice, 42 U.S.C. § 604a(f) (2001}, should be
sufficient to trigger the Norwood rule.

253. Norwood, 413 U.S. at 467.

254. See Burlington N. R.R. v. Ford, 504 U.S. 648, 651 (1992); New Orleans v. Dukes,
427 U.S. 297, 303 (1976).

255. See Larson v. Valente, 456 U.S. 228, 244-45 (1982); Torcaso v. Watkins, 367 U.S.
488, 495-96 (1961); U.S. CONST. Art. VI, § 1, cl. 3 (the Religious Test Clause).

256. Blum v. Yaretsky, 457 U.S. 991, 1004 (1982) (noting that government
responsibility for actions of private parties exists in situations of “significant [government]
encouragement”).

257. See N.L.R.B. v. Catholic Bishop, 440 U.S. 490, 501 (1979); Lemon v. Kurtzman,
403 U.S. 602, 636 (1971) (Douglas, J., concurring); id. at 651 (Brennan, J., concurring)
(“[W1]hen a sectarian institution accepts state financial aid it becomes obligated under the
Equal Protection Clause of the Fourteenth Amendment not to discriminate in admissions
policies and facuity selection.”).

258. Roemer v. Bd. of Pub. Works, 426 U.S. 736, 753 n.18, 757 (1976); Hunt v. McNair,
413 U.S. 734, 743-44 (1973).
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financial aid.” To finance such discriminatory actions would, on its

own, violate the Establishment Clause.”” Here, the Equal Protection
Clause and the Religion Clauses—the Establishment Clause, the Free
Exercise Clause and the Religious Test Clause, Art. VI, ¢l. 3—all
speak with one voice. .. [a]bsent the most unusual circumstances,
one’s religion ought not affect one’s legal rights or duties or
benefits.””

The Norwood holding was no sport; the following year the Court
reaffirmed that “any tangible state assistance ... is constitutionally
prohibited if it has ‘a significant tendency to facilitate, reinforce, or
support private discrimination.””™ Members of the Court have
continued to adhere to this principle, with the majority in Richmond
v. J.LA. Croson indicating that the government “has a compelling
interest in assuring that public dollars . . . do not serve to finance the
evil of private prejudice.”

The funding of religious employment discrimination also violates
the commands of the Establishment Clause in several respects.
Recent Establishment Clause decisions have clarified that aid to
religious institutions is unconstitutional if the aid program defines
recipients by reference to religion. This most certainly takes place if
the government authorizes private religious contractors to condition
the receipt of a government benefit—here, government funded
employment—on the basis of religious affiliation. On the one hand,

259. See Minn. Fed. of Teachers v. Nelson, 740 F. Supp. 694, 720 (D. Minn. 1990); Am.
United for Separation of Church and State v. Bubb, 379 F. Supp. 872 , 892 (D. Ka. 1974).

260. Id. The Norwood Court struggled with the fact that it had upheld some forms of
public aid to parochial schools that in all likelihood engaged in religious hiring
preferences. 413 U.S. at 465. The Court sought to distinguish those cases as involving
either indirect aid or instances where the assistance was “properly confined to the secular
functions of sectarian schools” and did not interfere with “the free exercise rights of
others.” Id. at 464 n.7, 468. The Court’s decision in Ze!man v. Simmons-Harris, upholding
public vouchers for private religious schools, also does not affect this holding, as the Court
emphasized the indirect nature of the benefit broke the circuit of government
responsibility for how the funds were being spent. 122 S. Ct. 2460, 2467 (2002).

261. Bd. of Educ. of Kiryas Joel v. Grumet, 512 U.S. 687, 715 (O’Connor, I.,
concurring); see also id. at 728 (Kennedy, J., concurring) (“[T]he Establishment Clause
forbids the government to use religion as a line-drawing criterion. In this respect, the
Establishment Clause mirrors the Equal Protection Clause. Just as the government may
not segregate people on account of their race, so too it may not segregate on the basis of
religion.”).

262. Gilmore v. City of Montgomery, 417 U.S. 556, 568-69 (1974) (quoting Norwood,
413 U.S. at 466).

263. Richmond v. JA Crosson, 488 U.S. 469, 492 (1989).

264. Agostini v. Felton, 521 U.S. 203, 234 (1997); Mitchell v. Helms, 530 U.S. 793, 813
(2000). Accord Zelman, 122 S. Ct. at 2472.
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permitting a government benefit to be restricted on the basis of
religious affiliation represents preference of one religion over others
and is per se violative of the Establishment Clause.*® A “principle at
the heart of the Establishment Clause” is that the government
“should not prefer one religion to another, or religion to irreligion.”*
But under Charitable Choice, the government is providing a public
benefit, the ability to discriminate, exclusively to religious providers
while at the same time it is exempting them “from a general
obligation of citizenship:™*’ the mandate not to discriminate in
employment. In defining recipients on the basis of religion, the
exemption contravenes the rule that government benefits must be
provided on a religion-neutral basis.”

On the other hand, allowing a religious contractor to condition
the receipt of a job on the basis of religion leads to the other evil the
Court has identified: that defining recipients by reference to religion
“creatf[es] a financial incentive to undertake religious
indoctrination.”” Here, section 702 creates incentives for religious
organizations to discriminate on the basis of religion with the goal
preserving the purity of their religious message. Allowing religious
organizations to discriminate with public funds empowers those
organizations to act in ways that would be unavailable in the absence
of government funding, providing them with coercive economic
power over their employees.” Publicly funded jobs are a valuable
benefit and, as the Court has noted, there are some occupations—
such as social workers—where the government is the primary source
of employment.”' Authorizing FBOs to condition employment on
the basis of religion aggrandizes their power by providing jobs for
their adherents while it burdens prospective and actual employees
against whom the exemption is applied.” Justice Brennan recognized

265. Allegheny County v. UCLA, 492 U.S. 573, 590-91 (1989); Larson v. Valente, 456
U.S. 228, 244 (1982).

266. Kiryas Joel, 512 U.S. at 703.

267. Wisconsin v, Yoder, 406 U S, 205, 221-22 (1972).

268. Kiryas Joel, 512 U.S. at 703-05; Texas Monthly v. Bullock, 489 U.S. 1, 14-15
(1989); Everson v. Bd. of Educ., 330 U.S. 1, 16 (1947).

269. Agostini, 521 U.S. at 231.

270. See Corp. of the Presiding Bishop of Church of Jesus Christ of Latter-day Saints v.
Amos, 483 U.S. 327, 343 (1987) (Brennan, J., concurring). See also Brownstein,
“Constitutional Questions,” at 235.

271. See Rutan v. Republican Party of Ill., 497 U.S. 62, 77 (1990).

272. See Steven K. Green, “Charitable Choice and Neutrality Theory,” 57 NYU
ANNUAL SURVEY OF AMERICAN LAW 33, 46-47 (2000); MUTTERPERL, supra note 34, at
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this potential dilemma in his Amos concurrence when he wrote that
the exemption “puts at the disposal of religion the added advantage|]
of economic leverage in the secular realm.”” It effectively presents
prospective employees with:

the choice of either conforming to certain religious tenets or
losing a job opportunity, a promotion, or . . . employment itself.
The potential for coercion created by such a provision is in
serious tension with our commitment to individual freedom of
conscience in matters of religious belief . , .

The government funded discrimination thus creates incentives for
prospective employees to convert to the religion of the funded
organization, enhancing its religious ministry. Whether this interest is
characterized as a free exercise or establishment concern, it remains
extant: the government is authorizing religious organizations to
administer a public benefit while imposing a religious condition.”
Few results could be further from the principle of neutrality that
prohibits government from affecting the religious choices of
individuals.”™

Allowing religious organizations to discriminate in publicly
funded positions violates the Establishment Clause in more
traditional ways. Publicly funding organizations that discriminate
advances religion by allowing FBOs to expand their religious
ministries through hiring of coreligionists and broadcast their
religious messages unimpeded by government restraint. While the
religious organization is prohibited from using public dollars on
religious instruction, worship or indoctrination, the discrimination
exemption ensures that the organization’s overall message will remain
canonical and ungarbled.”” This in turn assists FBOs in propagating
their faith and allows them to influence the religious choices and
behavior of program beneficiaries, actions that again are inconsistent
with government neutrality toward religion.” In addition, the ability
to discriminate in funded positions advances religion in other tangible

423-26. .
273. Amos, 483 U.S. at 343 (Brennan, J., concurring).
274. 1d. at 340-41.

275. See Martha Minow, “Partners, Not Rivals?: Redrawing the Lines Between Public
and Private, Non-Profit and Profit, and Secular and Religious,” 80 B.U. L. REV. 1061, 1088
(2000) (“[I]ndividuals’ freedom of religious belief and practice need protection against
government-backed preferences or interference.”).

276. See Douglas Laycock, “The Underlying Unity of Separation and Neutrality,” 46
Emory L.J. 43, 69-71 (1997).

277. See Green, “Charitable Choice and Neutrality Theory,” at 48.
278. See Green, “Ambiguity of Neutrality,” at 716.
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ways:
It reduces costs, and increases their ability to exercise control
over their members, attract new adherents, fulfill their
normative mission and, perhaps most importantly, maintain
their sense of continuous and distinct identity. The ability to
engage in conduct that satisfies moral requirements and to
perform rituals that demonstrate allegiance to a belief system

or deity without state interference reinforces viewpoints and

demonstrates their force and authority. These rights have

substantial utility for speakers in competition with conflicting
viewpoints.”

Finally, the fact that an organization discriminates on the basis of
religion may be relevant evidence as to whether an organization is so
pervasively sectarian that it should be constitutionally prohibited
from participating in a government grant program.” Courts have
rightly surmised that such discriminatory practices are instructive of
whether a religious organization expects its employees in funded
positions to incorporate religious teaching and inculcation in their
services. The inability to separate secular from religious services
should render the FBO ineligible from receiving aid, notwithstanding
arguments that the public funds are not paying for identifiable
worship, instruction or proselytizing.™

As a result, in the only case where the constitutionality of
religious discrimination in a publicly funded program was squarely
considered, the court found it unconstitutional. In Dodge v. Salvation
Army, the Army fired an employee in a domestic violence shelter
after discovering she was a Wiccan.”™ The Army defended the
employee’s suit for wrongful discharge based on section 702. The
court disagreed. Because the position was “made possible by a grant
from the Criminal Justice Department,” and “was funded
substantially, if not entirely,” from public sources, allowing the Army
to discriminate would violate the Establishment Clause:™ “the effect
of the government substantially, if not exclusively, funding a position
such as the Victims’ Assistance Coordinator and then allowing the

279. Brownstein, “Interpreting the Religion Clauses,” at 273-74.

280. Roemer v. Bd. of Pub. Works, 426 U.S. 736, 752 n.18, 757 (1976); Hunt v. McNair,
413 U.S. 734, 743-44 (1973) (internal citations omitted).

281. Bowen v. Kendrick, 487 U.S. 589 (1988); Freedom From Religion Found v.
McCallum, 179 F.Supp.2d 950 (W.D. Wisc. 2002).

282. Dodge, 1989 WL 53857.
283. ld. at *2,
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Salvation Army to... maintain the position based on religious
preference clearly has the effect of advancing religion and is
unconstitutional.”™  Although short on analysis, the Dodge court
reached the correct conclusion: allowing the Salvation Army to
condition employment of publicly funded positions on the basis of
religion provided a distinct spiritual advantage to the Army, ensuring
that those beneficiaries who used its services received counseling and
assistance that was consistent with its religious ministry. In addition,
it gave the Army economic leverage in the hiring of future
employees.™

To be sure, violations of the Equal Protection Clause—and, to
lesser extent, the Establishment Clause as well—require a showing of
state action.”™ The “state action” for both clauses is the funding of
the program in which the religious discrimination takes place.”™ Of
course, private entities do not become state actors themselves (and
their discrimination is not automatically attributable to the
government) merely because they receive public funds or perform

284. Id. at *3.

285. Charitable Choice proponents point to several cases where courts allowed
religious organizations to rely on section 702 despite receiving public funding for their
operations. See Hall v. Baptist Mem. Health Care Corp., 215 F.3d 618, 625 (6th Cir. 2000);
Siegel v. Truett-McConnell College, 13 F. Supp. 2d 1335, 1344 (N.D. Ga. 1994), aff’'d 73
F.3d 1108 (11th Cir. 1995); Young v. Shawnee Mission Medical Center, 1988 U.S. Dist.
LEXIS 12248 at *5; Saucier v. Employment Sec. Dep’t, 954 P.2d 285, 286 (Wash. App.
1998); Arriaga v. Loma Linda Univ., 13 Cal. Rptr. 2d 619, 622 (Cal. App. 1992). All of
these cases, however, were decided on statutory grounds and none considered whether the
granting of an exemption violated the Establishment Clause. Moreover, in none of the
cases was it clear that the public funds paid for the position in question.

286. See Michael W. McConnell, “State Action and the Supreme Court’s Emerging
Consensus on the Line between Establishment and Private Religious Expression,” 28 PEPP.
L. REv. 681, 682 (2001). However, the requirements for government action under the
Equal Protection and Establishment clauses are not the same. In contrast to the equal
protection requirement discussed in the text, the Court has found Establishment Clause
violations in situations where an “appearance” of endorsement of private action exists.
Allegheny County v. ACLU, 492 U.S. 573, 593-94 (1989) (“The Establishment Clause, at
the very least, prohibits government from appearing to take a position on questions of
religious belief . .. .”). In Capiro! Square Review & Advisory Board v. Pinette, 515 U.S.
753 (1995), a majority of the Justices rejected Justice Scalia’s assertion that the
Establishment Clause “applies only to the words and acts of [the] government,” id. at 767,
reaffirming that a violation occurs through the government’s endorsement of private
religious actions. Id. at 777 (O’Connor, J., concurring) (emphasis in original).

287. Norwood v. Harrison, 413 U.S. 455, 465-66 (1973); see United States v. Virginia,
518 U.S. 515, 599 (1996) (Scalia, J., dissenting) (“The issue [is] not whether government
assistance turns private colleges into state actors, but whether the government irself would
be violating the Constitution by providing state support for single sex colleges.”)
(emphasis in original).
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some “public function.””® On rare occasions the Court has found
state action to be present where a private entity performs functions
traditionally reserved to the state.® But that standard is quite
stringent,” and charitable work performed by churches is not a
function that has been the “exclusive prerogative” of the government
or have been “traditionally associated with [the] sovereign[].””" State
action may be found, however, where the state “significantly
encourages” the conduct of private individuals.” This rarely occurs
in neutral programs; but Charitable Choice is not neutral in its
allowance of discrimination by FBOs. Here, more than “mere [state]
approval or acquiescence” of discrimination is at work.”™ Congress
has expressly exempted FBOs from usual prohibitions on
discrimination in funded programs while it is funding the specific
discriminatory activity.™ The focus, therefore, is not solely on the
funding but also on government authorization, knowledge and
facilitation of the religious discrimination”’—that the government has
created a financial incentive to engage in the discrimination, such that
those actions are “fairly attributable to the state,” an inquiry that
arises under both the Equal Protection and Establishment Clauses.™
Recent Establishment Clause cases have indicated that actions
are not attributable to the state where they involve numerous private
choices arising under a generally available benefits program.” Thus
where the state awards benefits to a broad class of individuals on the
basis of objective criteria and without respect to their religious
character, such general aid will rarely reflect government preference

288. Rendell-Baker v. Kohn, 457 U.S. 830, 842 (1982).

289. Marsh v. Alabama, 326 U.S. 501, 509 (1946); Evans v. Newton, 382 U.S. 296, 302
(1966).

290. See Jackson v. Metropolitan Edison Co., 419 U.S. 345, 353 (1974) (the inquiry
being whether the function performed has been “traditionally the exclusive prerogative of
the State™).

291. Id.

292. Flagg Brothers, Inc. v. Brooks, 436 U.S. 149, 166 (1978); Blum v. Yaretsky, 457
U.S. 991, 1004 (1982).

293. Am. Mfrs. Mutual Ins. Co. v. Sullivan, 526 U.S. 40, 52 (1999) (citations omitted).

294. This makes the case stronger than in Norwood v. Harrison, where the funded
activity was not itself discriminatory. 413 U.S. 455, 465-66 (1973)

295. Granted, mere knowledge by the state government is not sufficient for state
action. Am. Mrfs., 526 U.S. at 52.

296. Rendeli-Baker v. Kohn, 457 U.S. 830, 838 (1982); Mitchell v. Helms, 530 U.S. 793,
809-10 (2000); Agostini v. Felton, 521 U.S. 203, 226 (1997).

297. Zelman v. Simmons-Harris, 122 S. Ct. 2460, 2467 (2002); Mitchell, 530 U.S. at 810;
Agostini, 521 U.S. at 225.
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for religion or for the actions taken by that private entity.” But
grants arising under Charitable Choice programs rarely are “generally
available” to all interested providers; instead, they are typically
awarded through a competitive process utilizing a subjective
assessment of grant applicants’ qualifications and proposals and
involving extensive contract negotiating. These contracts typically
include ongoing review of methods and materials used by the private
provider as well as accountability for how funds are used.™ The
government’s discretionary and subjective action in selecting and
funding a provider that in turn engages in religious discrimination in
that same program makes those actions attributable to the
government and creates the impression that the government endorses
the discriminatory actions to which its funds are applied.”™ Moreover,
unlike the statutes in the private choice context, Charitable Choice is
not neutral with respect to religion. It expressly authorizes religious
discrimination by religious organizations alone.

Finally, barring religious organizations from applying section 702
to publicly funded positions—whether based on the Equal Protection
or Establishment Clauses—would not implicate the core concerns
that underlie Amos. The rationale in Amos for allowing the
expanded exemption was to minimize government interference with
the religious decision-making process by alleviating the burden on
religious organizations of “predict[ing] which of its activities a secular
court [might] consider religious.” This potential chilling effect on
religion is absent, however, with respect to funding of positions under
Charitable Choice which, according to its language, are to engage in
secular functions. Here, unlike the situation that confronted the
Court in Amos, the line is a “bright one,” leaving little room for
uncertainty.’” Because public funds cannot statutorily or
constitutionally pay for “religious worship, instruction or
proselytizing,” there should be no ambiguity as in Amos about

298. Rosenberger v. Rector& Visitors of Univ. of Va., 515 U.S. 819, 840 (1995).

299, See generally Steven Rathgeb Smith & Michael Lipsky, NONPROFITS FOR HIRE:
THE WELFARE STATE IN THE AGE OF CONTRACTING (1998) (describing the government
contracting process with nonprofit agencies).

300. See Decker v. O’Donnell, 661 F.2d 598, 617 (7th Cir. 1980) (holding aid to a
religious school unconstitutional based on the “wide degree of discretion” that the state
had in selecting among “competitive “applicants” for the aid).

301. Corp. of the Presiding Bishop of Church of Jesus Christ of Latter-day Saints v.
Amos, 483 U.S. 327, 336 (1987).

302. Id.
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whether the functions are religious or secular.’”™ Because FBOs are
on notice that the funded positions are to engage in secular activities,
there should be no chilling effect on the ability of a FBO to define its
mission or distinguish its religious functions from those that are
secular. The threats that loomed in Amos are thus minimized if non-
existent.

Conclusion

The provision in Charitable Choice legislation permitting
religious organizations to receive government grants and contracts
but still access the safe harbor of section 702 should be stricken.
There is no evidence that Congress intended section 702 to cover
situations involving public funding, and nothing in the Amos decision
indicates the Court viewed its holding as extending to publicly funded
discrimination. On the contrary, the Amos decision was likely based
on the presumption that section 702 did not extend to publicly funded
employment relationships. If, however, section 702 does apply in
instances where a position is substantially funded by the government,
then its application violates both the Equal Protection and
Establishment Clauses. Both provisions speak with the same voice:
one’s religious affiliation “ought not affect one’s legal rights or duties
or benefits.”"

303. See Brownstein, “Constitutional Questions,” supra note 223, at 234.

304. Bd. of Educ. of Kiryas Joel v. Grumet, 512 U.S. 687, 715 {1993) (O’Connor, J.,
concurring).
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