Morse v. Frederick and the Regulation of
Student Cyberspeech

by BRANNON P. DENNING  AND MOLLY C. TAYLOR"

L Intrbduction

In 2002, before the start of that year’s winter Olympics, Deborah
Morse, the principal of Juneau-Douglas High School, decided to
release students from school to watch the Olympic Torch Relay as it
passed the school on its way to Salt Lake City.' Joseph Frederick, a
senior at the high school, showed up late, but met his friends across
the street from the school. When the torch passed, in full view of
students on the other side of the street as well as camera crews, he
unfurled a fourteen-foot banner that read, “BONG HiTS 4 JESUS.”™

Principal Morse saw the banner, too. She crossed the street and
ordered him to take it down. When Frederick refused, she
confiscated the banner and later suspended him for ten days for
violating a school board policy prohibiting “any assembly or public
expression that . .. advocates the use of substances that are illegal to
minors . .. ."

After the school superintendent upheld a reduced suspension on
appeal, Frederick sued. Frederick lost in the district court, which
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granted summary judgment for the school board; but won in the
Ninth Circuit, which found that no disruption of school activities
occurred or was threatened." Further, the appeals court denied
Principal Morse qualified immunity, holding that “a reasonable
principal in Morse’s position would have understood that her actions
were unconstitutional . .. .”’

The Supreme Court reversed and upheld Morse’s decision to
suspend Frederick. The Morse majority—in an apparent effort to
confine the decision closely to its facts—held that “schools may take
steps to safeguard students entrusted to their care from speech that
can reasonably be regarded as encouraging illegal drug use.”

Morse marks the Supreme Court’s first decision addressing the
First Amendment rights of public school students in nearly twenty
years. Part II of our article reviews, briefly, the holdings of prior
cases and, more importantly, the questions spawned by those
decisions with which lower courts have struggled over the years. Part
IIT summarizes the opinions in Morse and discusses whether the case
provided answers to the questions left by the Court’s prior cases, as
well as Morse’s implications for future student speech cases generally.
While much of the coverage of Morse stressed the speech-restrictive
result] we think it important, as well, to emphasize the Court’s
rejection of the expansive powers to regulate student speech that the
school district sought.

The focus of our article, however, is on a particular subset of
student speech: student speech and expression in cyberspace. Morse
comes at a time when school officials are scrambling to fashion
appropriate responses to student cyberspeech. Cyberbullying,
inappropriate contact between adults and minors, inappropriate
(sometimes illegal) activity posted for anyone to see on social

4. Frederick v. Morse, 439 F.3d 1114, 1118, 1121-23 (9th Cir. 2006).
5. Id. at1123-25.

6. Morse, 127 S. Ct. at 2622. The majority did not reach the question of whether
Morse had qualified immunity. Justice Breyer would have reversed on that ground alone.
See id. at 2638 (Breyer, J., concurring in judgment in part and dissenting in part) (“I
believe that [the Court] should simply hold that qualified immunity bars the student’s
claim for money damages and say no more.”). The dissenters, too, would have reversed
the lower court’s qualified immunity holding. /d. at 2643 (Stevens, J., dissenting).

7. See, e.g., Robert Barnes, A Rightward Turn and Dissension Define Court This Term,
WASH. POST, July 1, 2007, at A07; Linda Greenhouse, Vote Against Banner Shows Divide on
Speech in Schools, N.Y. TIMES, June 26, 2007, at A18; Bill Mears, ‘Bong Hits 4 Jesus’ Case
Limits Student Rights, CNN.COM, June 26, 2007, http://www.cnn.com/2007/LAW/
06/25/free.speech/; George Will, Quandaries 4 Justices, WASH. POST, July 1, 2007, at B07.

8. Seeinfra PartIV.
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networking sites like MySpace—all have outstripped existing school
conduct codes. Since most material is produced off-campus, school
officials are unsure how far their authority to regulate extends. On
the other hand, given the fact that schools are awash in gadgets that
permit students to access the Internet, text message or e-mail one
another, and send pictures and video, the line between on-campus
and off-campus speech is blurring. It is becoming difficult to keep
speech out of schools, even if schools (and perhaps the speaker) want
to. Part IV discusses both the challenges to school administrators
posed by cyberspeech, as well as lower courts’ treatments of these
issues in reported cases. Not surprisingly, the court decisions often
mirror the confusion present in student speech cases generally.

Though it did not involve Internet speech, Morse’s peculiar facts
offered the Court the opportunity to provide some guidance to school
officials, and an opportunity for it to clarify the scope both of
students’ First Amendment rights and school officials’ authority to
regulate speech. Unfortunately, Morse’s self-conscious minimalism
raises more questions than it answers, especially for student
cyberspeech. Nevertheless, reading between the lines, one can tease
out hints suggestive of the Court’s future direction. In Part V we
offer some hypothetical situations, consider what is clear after
Morse—such as the fact that mere offensiveness is not a legitimate
ground for disciplining non-disruptive student speech—and what
remains in question. We also propose standards for resolving the
questions to which Morse provided no answers.

Specifically, we argue that though technology has blurred the line
between on-campus and off-campus speech, a line must be
maintained, lest school administrators claim the ability to regulate
student speech with little or no actual connection to the school. In
difficult cases involving cyberspeech, we would permit school
jurisdiction even if the speech were produced elsewhere, if it was
disruptive or otherwise included within a category of speech the
school was entitled to regulate, and the student either publicized the
speech at school or encouraged others to access the speech at school.
A brief conclusion follows.
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II. The First Amendment Rights of Public School Students:’
An Overview

In this section, we review the state of the law before Morse, with
particular emphasis on the confusion, noted at oral argument,”®
engendered by the few student speech cases the Court had decided.
As will become clear, despite this small number of cases, lower courts
have had difficulty synthesizing and applying them to the myriad fact
situations they have encountered.

A. The Tinker-Fraser-Kuhlmeier Trilogy

While the Court had invoked the First Amendment to invalidate
West Virginia’s compulsory flag salute law (after initially upholding
it),"" Tinker v. Des Moines Independent Community School District” is
the usual starting point for any analysis of student speech rights.
There, the Court famously upheld the Tinker children’s right to wear,
in school, black armbands symbolizing their protest of American
involvement in Vietnam.” Writing for the Court, Justice Fortas
insisted that neither students nor teachers “shed their constitutional
rights to freedom of speech and expression at the schoolhouse gate”"
and that vindication of the rights of the Tinker children was necessary
to ensure that “state-operated schools” did not become “enclaves of

9. One interesting antecedent question that is almost never explored in any depth in
either the cases themselves or in the literature concerns is why we care whether students
have their free speech rights protected in the first place. Numerous other constitutional
rights are afforded little protection in public schools, yet most seem to agree that speech
rights are different. We will bracket that interesting question for this paper however, hoping
to return to it in the future. For some thoughts, see Richard W. Garnett, Can There Really
Be “Free Speech” in Public Schools?, 12 LEWIS & CLARK L. REV. 45 (2008); Mary-Rose
Papandrea, Student Speech Rights in the Digital Age, available at http://papers.ssrn.com
/sol3/papers.cfm?abstract_id=1112789 (last visited April 6, 2008).

10. See Transcript of Oral Argument at 38, Morse, 127 S. Ct. 2618 (2007) (No. 06-278)
(featuring an exchange between Justice Scalia and counsel for Frederick, with Justice
Scalia stating that cases after Tinker v. Des Moines Independent Community School
District, 393 U.S. 503 (1969), have “cut back” on Tinker, while Frederick’s attorney argued
that Tinker has “stood the test of time for 40, almost 30 years [sic]” in furnishing the rule
for student speech cases); see also id. at 39 (highlighting the confusion surrounding the
definition of “disruption”).

11. W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (overruling Minersville
Sch. Dist. v. Gobitis, 310 U.S. 586 (1940)).

12. Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969).

13. Id. at 504.

14. Id. at 506.
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totalitarianism.””  Therefore, as long as the speech (or, more
accurately, symbolic speech) did not interfere with the operation of
the school or with the rights of other students in the school,*
“undifferentiated fear or apprehension of disturbance is not enough
to overcome the right to freedom of expression.”” Only if a student’s
speech activities “materially and substantially”"® interfered with the
operation of the school, “collid[ed] with the rights of others,” or was
reasonably certain to do either, could the school restrict it."”

Nearly twenty years later, the Court set limits on student speech.
In Bethel School District No. 403 v. Fraser, Matthew Fraser was
suspended for giving a risqué nominating speech laced with double
entendres to a high school assembly in Pierce County, Washington.”
In reversing the Ninth Circuit Court of Appeals, the Court
acknowledged that Tinker controlled, but credited evidence
presented at trial that the speech had materially disrupted the school
and perhaps collided with the rights of other students.” In addition,
the Court seemed inclined to distinguish between the Tinkers’ act of
political protest and “the sexual content of [Fraser’s] speech,”
suggesting that administrators and judges could make judgments
about the relative importance of the speech when deciding whether it
must be accorded constitutional protection.” Fraser did not, however,
explicitly hold that it was altering or adding to Tinker’s inquiry.

Two vyears after Fraser, in Hazelwood School District v.
Kuhimeier, the Court declined to apply Tinker to a principal’s
decision to spike two stories slated to appear in the school
newspaper.” As the Court saw it, “[t]he question whether the First
Amendment requires a school to tolerate particular student speech—
the question we addressed in Tinker—is different from the question
whether the First Amendment requires a school affirmatively to

15. Id. at 511.

16. This point was made repeatedly. See id. at 508-09, 512-14.

17. Id. at 508.

18. Id. at 512-13 (quoting Burnside v. Byers, 363 F.2d 744, 749 (5th Cir. 1966)).
19. Id. at 512-13.

20. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 677-79 (1986). For the speech
itself, which Chief Justice Burger’s majority opinion coyly omits, see id. at 687 (Brennan,
J., concurring in the judgment).

21. Id. at 683-86. But see id. at 690 (Marshall, J., dissenting) (“I dissent from the
Court’s decision ... because in my view the School District failed to demonstrate that
respondent’s remarks were indeed disruptive.”).

22. Seeid. at 680-81.
23. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988).
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promote particular student speech.” Instead, the Court concluded
that the school newspaper was a non-public forum and that the
decision to censor the articles (the principal concluded that one
subject (teen pregnancy) was age inappropriate for many of the
school’s students and that the other story (about divorce) was unfair
to the father of the student interviewed about her parents’ divorce)
was a “reasonable” regulation permissible under the Court’s public
forum case law.”

Commentators generally hailed Tinker, and deplored what they
saw as a narrowing of it by Fraser” and Kuhlmeier.” How, exactly,

24. Id. at 270-71.

25. Id. at 267-70, 276. “Nonpublic forums are government properties that the
government can close to all speech activities. The government may prohibit or restrict
speech in nonpublic forums as long as the regulation is reasonable and viewpoint neutral.”
ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES § 11.4.2.4, at
1139 (3d ed. 2006).

26. Erwin Chemerinsky, Students Do Leave Their First Amendment Rights at the
Schoolhouse Gates: What's Left of Tinker?, 48 DRAKE L. REV. 527, 539 (2000) (“[A]bsent
from Bethel and Hazelwood are the three themes of the Tinker majority: the importance
of protecting students’ free speech rights, the need for proof of significant disruption of
school activities, and the role of the judiciary in monitoring schools’ decisions to ensure
compliance with the Constitution.”); David L. Hudson & John E. Ferguson, The Courts’
Inconsistent Treatment of Bethel v. Fraser and the Curtailment of Student Rights, 36 J.
MARSHALL L. REV. 181, 183 (2002) (explaining that Fraser “curtailed student rights
recognized” in Tinker; advocating a return to Tinker’s principles); Robert Block, Note,
Students’ Shrinking First Amendment Rights in the Public Schools: Bethel School District
No. 403 v. Fraser, 35 DEPAUL L. REV. 739, 762 (1986) (characterizing Fraser as “confusing
and alarming”); Traci B. Edwards, Comment, First Amendment Rights in Public Schools:
Bethel School District v. Fraser, 12 OKLA. CITY U. L. REV. 907, 931 (1987) (“Fraser is an
example of the Court’s willingness to stretch the Constitution past previous limits in order
to achieve its goal of the proper inculcation of fundamental values, even at the expense of
suppressing a student’s first amendment right of freedom of speech.”); Royal C. Gardner,
III, Note, Protecting a School’s Interest in Value Inculcation to the Detriment of Students’
Free Expression Rights: Bethel School District v. Fraser, 28 B.C. L. REV. 595, 624 (1987)
(“[Fraser] greatly expanded the Tinker exceptions to First Amendment protection.”);
Shari Golub, Note, Tinker to Fraser to Hazelwood—Supreme Court’s Double Play
Combination Defeats High School Students’ Rally for First Amendment Rights: Hazelwood
School District v. Kuhlmeier, 38 DEPAUL L. REV. 487, 514 (1989) (explaining that Tinker
held for “broad rights for personal expression” while Fraser and Kuhlmeier represent
“obliteration of students’ first amendment rights”); Phoebe Graubard, Note, The
Expanded Role of School Administrators and Governing Boards in First Amendment
Student Speech Disputes: Bethel School District No. 403 v. Fraser, 17 GOLDEN GATE U. L.
REv. 257, 257, 271 (1987) (describing Fraser as a “departure from a protective first
amendment analysis”; arguing that it “differed sharply” from Tinker); Rita Morgan, Note,
Bethel School District v. Fraser and Student Free Speech, 9 GEO. MASON U. L. REV. 369,
387 (1987) (characterizing Fraser as “poorly reasoned” and inconsistent with Tinker),
Carol M. Schwetschenau, Note, Constitutional Protections for Student Speech in Public
High Schools: Bethel School District No. 403 v. Fraser, 55 U. CIN. L. REV. 1349, 1364
(1987) (explaining that the Fraser Court “dramatically departed from the Tinker concept
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the cases are to be read together was not clear; the Court did not
revisit the question until Morse.

B. Unanswered Questions

At least five important questions are raised, but not resolved, by
the foregoing cases. Four of these questions were implicated by the
facts in Morse. In this part, we discuss these questions and their
treatment in the lower courts. First, can schools regulate speech that
takes place off-campus, if it has disruptive effects in the school, or is
off-campus speech outside the Tinker trilogy altogether? Second,
how “disruptive” must student speech be to trigger schools’
regulatory authority?  Third, are schools entitled to punish
“offensive” or otherwise “low value” speech absent any disruptive
effects? Fourth, does the language in Tinker about punishing speech
that “collid[ed] with the rights of others” furnish an independent basis
for regulation, or is that simply a subset of “disruptive” speech
discussed in the case? Finally, on what basis, precisely, was
Kulhmeier decided and how is it to be read with Tinker and Fraser?

1. Can Schools Regulate Off-Campus Speech?

One approach would be to hold that speech off-campus was
beyond the reach of school officials. According to this approach, the
school’s authority to punish speech would stop at the schoolhouse
door, regardless of the disruption caused by the outside-the-

of the school as a public forum where the free market of ideas operated” (footnote
omitted)); Sara Slaff, Note, Silencing Student Speech: Bethel School District No. 403 v.
Fraser, 37 AM. U. L. REV. 203, 205 (1987) (explaining that Fraser “narrowed” First
Amendment rights); Therese Thibodeaux, Note, Bethel School District No. 403 v. Fraser:
The Supreme Court Supports School in Sanctioning Student for Sexual Innuendo in Speech,
33 Loy. L. REV. 516, 525 (1987) (explaining that Fraser seems to represent an
abandonment of the Court’s “progressive stance” and a reversion “to the pre-1960’s idea
of deference to school authority and to the in loco parentes fuhction of the schools”); Nina
Zollo, Comment, Constitutional Law: School Has Broad Discretion to Prohibit Offensive
Student Speech, 39 U. FLA. L. REV. 193, 203 (1987) (predicting Fraser would have “chilling
effects” on student speech).

27. J. Marc Abrams & S. Mark Goodman, End of an Era? The Decline of Student
Press Rights in the Wake of Hazelwood School District v. Kuhlmeier, 1988 DUKE L.J. 706,
707, 711 (1988) (claiming that Kuhlmeier “eviscerates” Tinker and that Fraser was an
“anomaly”); Helen Bryks, Comment, A Lesson in School Censorship, 55 BROOK. L. REV.
291, 325 (1989) (“[Kuhlmeier] struck a new balance that favors inculcation [of community
values] over students’ liberties.”); Christopher J. Palermo, Note, Only the News That’s Fit
to Print: Student Expressive Rights in Public School Communications Media After
Hazelwood v. Kuhlmeier, 11 HASTINGS COMM. & ENT. L.J. 35 (1988) (explaining that
Kuhlmeier represented “a further decline in student free speech rights”).
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schoolhouse speech. Such an approach could be seen as protecting
the legitimate free speech rights of students while not in school. This
approach could also be seen to have the additional advantage of
being easy to apply—both by school administrators and by reviewing
judges. The initial question would be whether student speech occurs
within the four walls of the school. If the answer is no, then any
content-based regulation of speech would have to survive strict
scrutiny.”

This location-centered approach also finds some support in the
case law. For example, in his Fraser concurrence, Justice Brennan
agreed with the majority that Fraser could be disciplined, but
suggested that if Fraser had given his speech “outside of the school
environment, he could not have been penalized simply because
government  officials  considered his language to be
inappropriate ....”” Some lower courts have agreed, holding that
schools had no right to discipline students for off-campus expressive
activity.”* In a number of post-Tinker cases, many concerning
‘“underground” high school newspapers, courts adopted a similar
approach, expressing skepticism of school officials’ claims of
authority over students’ activities when the allegedly disruptive
activities took place off-campus.”

28. See CHEMERINSKY, supra note 25, at 932 (explaining content-based/content-
neutral distinction).

29. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 688 (Brennan, J., concurring in
the judgment).

30. See Mahaffey ex rel. Mahaffey v. Aldrich, 236 F. Supp. 2d 779, 786 (E.D. Mich.
2002) (“Defendants’ regulation of Plaintiff’s speech on the website without any proof of
disruption to the school or on campus activity in the creation of the website was a violation
of Plaintiff’s First Amendment rights.” (emphasis added)); see also Coy ex rel. Coy v. Bd.
of Educ., 205 F. Supp. 2d 791, 799 (N.D. Ohio 2002) (reversing suspension and expulsion
of student for content on student’s website; noting that student “simply accessed his own
website, a website he created on his own time and with his own equipment”).

31. See, e.g., Thomas v. Bd. of Educ., 607 F.2d 1043, 1051 (2d Cir. 1979) (“We may not
permit school administrators to seek approval of the community-at-large by punishing
students for expression that took place off school property.”); Shanley v. Northeast Indep.
Sch. Dist., 462 F.2d 960, 974-75 (5th Cir. 1972) (holding that students may not be punished
for off-campus distribution of underground newspaper where distribution “was entirely
off-campus and was effected only before and after school hours” and was “orderly and
polite” with “no disruption actually occur[ing] or ... reasonably foreseeable under the
circumstances”); Klein v. Smith, 635 F. Supp. 1440, 1442 (D. Me. 1986) (holding that
suspension of student for making an obscene gesture at teacher off-campus violated
student’s First Amendment rights). In Klein, the court noted that “[t}he conduct in
question occurred in a restaurant parking lot, far removed from any school premises or
facilities at a time when teacher Clark was not associated with his duties as a teacher. The
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On the other hand, what is unsatisfying about this approach is its
formalism. Tinker was concerned with balancing the rights of student
speakers against the right of their fellow students to attend school and
receive education in a safe, orderly atmosphere. Activity that is
disruptive of the educational function of the school or otherwise
violative of the rights of others,” Tinker held, was ineligible for First
Amendment protection. Why, then, should it make a difference from
where the disruptive influence originates? Some lower courts have
concluded that it should not—that geography alone should not dictate
whether school officials can regulate the speech. The actual impact,
too, should be considered.” As we discuss below, this problem can be
particularly acute now that advances in technology make it difficult to
keep “off-campus” speech, well, off-campus.

Even when courts are inclined to think that location matters,
they are often unwilling to say that it controls the outcome of
particular cases. As Judge Newman put it, “[T]erritoriality is not
necessarily a useful concept in determining the limit of [school
administrators’] authority. Possibly the traditional standard of the
law that holds a person responsible for the natural and reasonably
foreseeable consequences of his action might have some pertinent
applicability to this issue.”™ In some cases, courts turn to the question
of impact on the school, in some cases, as a way to avoid the more
difficult on-campus/off-campus question. If the speech was not
disruptive, then the location question need not be resolved. As we
discuss below, this is true of student cyberspeech cases as well.

student was not engaged in any school activity or associated in any way with school
premises or his role as a student.” Klein, 635 F. Supp. at 1441.

32. Assuming that language in Tinker has some independent, judicially enforceable
content, which we discuss below.

33. See, e.g., Boucher v. Sch. Bd. Of the Sch. Dist. of Greenfield, 134 F.3d 821, 829
(7th Cir. 1998) (applying Tinker to determine whether off-campus student speech caused a
substantial disruption on school property); Thomas, 607 at 1058 n.13 (Newman, CJ.,
concurring); Shanley, 462 F.2d at 974 (declining “to hold that any attempt by a school
district to regulate conduct that takes place off the school ground and outside school hours
can never pass constitutional muster”); Baker v. Downey City Bd. Educ., 307 F. Supp. 517,
526 (C.D. Cal. 1969) (“[W]hen bounds of decency are violated in publications distributed
to high school students, whether on campus or off campus, the offenders become subject
to discipline.”). v

34. Thomas, 607 F.2d at 1058 n.13 (Newman, J., concurring in the result).
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2. What Speech Poses a “Material and Substantial” Disruption to School
Operations?

Focusing on the degree of disruption as a way to avoid the
location question, though, may not get a court very far. Tinker did
not define a “material and substantial” disruption: must it be
pervasive, or can it be concentrated within a small group? Can the
impact on even one person be materially disruptive? Again the
courts differ. The Pennsylvania Supreme Court has upheld the
suspension of a student for posting cruel statements about and
caricatures of a single teacher, who, as a result, was forced to take
medical leave, necessitating the hiring of substitutes to take her
classes.” Other cases have accepted evidence from a superintendent
and a principal that the distribution of an underground newspaper
caused a material disruption because students were reading and
discussing the paper throughout the school day.” The Fraser Court,
too, seemed inclined to defer a great deal to the judgment of
administrators that Fraser’s speech had caused a material disruption.”

The potential malleability of the material disruption standard
renders an impact approach potentially less speech-protective than a
geographic approach. How much less protective is hard to know—it
depends on how aggressive school officials would be in establishing
the threshold for disruption, and how deferential to administrators
courts would be. Approving the suspension of a student for a
website’s impact on a single teacher, however, as the Pennsylvania
Supreme Court did, illustrates that some administrators would be
quite willing to set that bar pretty low, and courts will defer to these
judgments.

Further, it is not entirely clear that there is any logical stopping
point to this power. Granting school authorities the right to control
off-campus student expressive activity that caused or was likely to
cause a material disruption at school would expand the power of
schools. If the impact on a single teacher can be disruptive, then what

35. JI.S. ex rel. HS. v. Bethlehem Area Sch. Dist., 807 A.2d 847, 869 (Pa. 2002)
(explaining that the use of substitute teachers to replace the teacher on leave
“unquestionably disrupted the delivery of instruction to the students and adversely
impacted the education environment”).

36. Bystrom v. Fridley High Sch., 686 F. Supp. 1387, 1392 (D. Minn. 1987), aff'd 855
F.2d 855 (8th Cir. 1988).

37. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 678 (1986) (describing reaction
to the speech); id. at 687 (Brennan, J., concurring in the judgment) (noting that schools
have discretion to regulate speech, in part, “to prevent disruption of school educational
activities”).
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about the impact on a single student? Could schools, for example,
demand that students not gossip about one another off-campus if the
effects of the gossip were disruptive at school? Could it order
students not to read certain books or view certain programs if
students are likely to come to school and discuss them, perhaps
causing them to neglect their assignments or causing class
disturbances?

3. May Schools Regulate Non-Disruptive, “Low-Value” Speech?

One way to guard against the possibility that school
administrators would use their power to prevent disruption to convert
schools into “enclaves of totalitarianism”* or aggrandize parental
powers may lie in differentiating among types of speech. Were
students punished for expressing opinions on matters of national
import, schools might be held to a higher standard for demonstrating,
say, material disruption or interference. Where “low value” speech
was at issue, on the other hand, schools might be given more leeway.
This might explain the difference in the Court’s attitude toward the
Tinkers’ armbands on the one hand and Fraser’s speech on the other.
Even Justice Brennan conceded that Fraser’s speech was
inappropriate and could be punished by the school.”

Thus, if a student is engaging in speech or expression that lies
close to the core of the First Amendment—political speech is the
obvious example—schools should be required to prove pervasive and
serious disruption to the operation of school activities before being
permitted to punish that speech. On the other hand, the farther the
speech gets from the First Amendment’s core concerns, the less the
school should have to tolerate it, and perhaps the less it must tolerate
any attendant disruptions, however minor. Under such an approach,
that speech which, like Fraser’s, is inappropriate, somewhat offensive,
and that causes some degree of disturbance among the student body
should be liable to regulation by administrators—especially given the
essentially captive audience upon which the speech will be inflicted.
Such low value speech might include, as the school argued in Morse,
speech that is inconsistent with the school’s educational mission.”

This distinction, however, would be difficult to apply
prospectively and might offer little predictive value for administrators

38. Tinker, 393 U.S. at 511.
39. Fraser, 478 U.S. at 690 (Brennan, J., concurring).

40. Brief for Petitioner at 21-24, Morse v. Frederick, 127 S. Ct. 2618 (2007) (No. 06-
278).
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who are faced with a decision whether particular student speech
implicates “core” First Amendment values—whatever those might
be. The more narrowly defined the core, the less speech protective
this approach becomes, and may, like the impact analysis described
above, encourage overreaching on the part of administrators whose
decisions will usually be given some deference by reviewing courts,
even if the deference is not total. The danger of overreaching is
especially worrisome if administrators are given the power to silence
speech, including political or religious speech, which conflicts with
broadly conceived educational missions, like tolerance, peaceful
resolution of conflict, non-violence and the like.”

4.  What “Rights of Other Students” May Schools Protect Through
Speech Regulation?

In the words of one lower court, “{t]he precise scope of Tinker’s
‘interference with the rights of others’ language is unclear.””
Although the Tinker Court stated that regulation of student speech
requires that such speech “substantially interfere with the work of the
school or impinge upon the rights of other students,”” the Court did

41. See, e.g., Harper v. Poway Unified Sch. Dist., 445 F.3d 1166 (9th Cir. 2006),
vacated, 127 S. Ct. 1484 (2007) (stating that a school may prohibit a student from wearing
an anti-homosexual T-shirt on school grounds). A rather quick look at the ways in which
lower courts have manipulated Fraser in cases involving student speech on T-shirts
provides a glimpse of the inherent difficulties in regulating “low-value” speech. Broadly
interpreting the standard in Fraser, some lower courts have construed the “plainly
offensive” language as justification for school administrators to regulate the offensive
content of speech. See Chandler v. McMinnville Sch. Dist., 978 F.2d 524, 529-31 (9th Cir.
1992) (defining the Fraser standard broadly); see aiso Boroff v. Van Wert City Bd. of
Educ., 220 F.3d 465, 469 (6th Cir. 2000) (stretching Fraser to include not just vulgar and
offensive language but also “plainly offensive” language). Other lower courts have
narrowly interpreted Fraser to permit regulation of only sexually offensive language,
thereby refusing to permit administrators to regulate student speech involving other types
of offensive language. See Nixon v. N. Local Sch. Dist. Bd. of Educ., 383 F. Supp. 2d 965,
971 (S.D. Ohio 2005) (finding that a T-shirt bearing anti-homosexual language is
politically offensive, not sexually offensive, and therefore regulation must be analyzed
under the Tinker rule, as opposed to the Fraser rule); see also Saxe v. State Coll. Area Sch.
Dist., 240 F.3d 200, 217 (3d Cir. 2001) (refusing to permit a school to regulate political and
religious speech about contentious issues merely because it was offensive); Castorina v.
Madison County Sch. Bd., 246 F.3d 536, 540-42 (6th Cir. 2001) (finding Fraser factually
distinct because it applied only to “lewd and indecent speech,” not speech involving
viewpoint, such as a T-shirt bearing a Confederate flag symbol). What these student
speech cases show is that while some lower courts continue to use Fraser’s “plainly
offensive” language to justify broad regulation of student speech, many other lower courts
focus on the presence or absence of disruptive impact.

42. Saxe,240 F.3d at 217.
43. Tinker,393 U.S. at 509.
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not definitively create a two-prong standard or even state what rights
of other students are protected. Lower courts have been left to
interpret not only when student speech infringes upon the rights of
other students, but also what those other rights include and even
whether such an infringement is an independent ground for justifying
school regulation.*

For example, in Nixon v. Northern Local School District Board
of Education, a district court ruled that school officials could not
prohibit a student from wearing a T-shirt that stated, among other
things, “Homosexuality is a sin! Islam is a lie! Abortion is murder!”*
Interpreting the Tinker standard as a two-prong test and recognizing
that “schools can regulate speech that invades the rights of others,”*
the court found no authority interpreting what that language actually
meant.” Using its own analysis, the district court held that “invading
on the rights of other students entails invading on other students’
rights to be secure and to be let alone.”” Because the student speech
at issue was, according to the court, a “silent, passive expression of
opinion,” it did not threaten the security of other students or prevent
them from being left alone.” Therefore, the court found no “collision
with the rights of other students”™ and refused to permit the school’s
regulation of Nixon’s speech.”

In another case, Harper v. Poway Unified School District,” the
Ninth Circuit also attempted to define the scope and meaning of the

44. See Nixon, 383 F. Supp. 2d at 974 (finding “invading on other students’ rights” to
require physical confrontation); see also Harper, 445 F.3d at 1177-78 (stating that Tinker’s
“rights of others prong” includes psychological as well as physical security). In fact, it also
appears that lower courts choose to avoid even engaging in deciphering the “rights of
other students” language. See Nixon, 383 F. Supp. 2d at 974 (finding not one case which
relied solely on an “invasion on the rights of others” as justification for regulating student
speech).

45. Nixon, 383 F. Supp. 2d. at 967.

46. Id. at 974.

47. See id. (finding not one case which relied solely on an “invasion on the rights of
others” as justification for regulating student speech).

48. Id.

49. Id.

50. Id. (citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 508
(1969)).

51. Seeid.

52. Harper v. Poway Unified Sch. Dist., 445 F.3d 1166 (9th Cir. 2006), vacated 127 S.
Ct. 1484 (2007). For a recent analysis of Harper, see Brian Pickard, Tinkering with the
Rights of Others: Harper v. Poway Unified School District, 8 RUTGERS J.L. & RELIGION 7
(2006).

HeinOnline -- 35 Hastings Const. L.Q. 847 2007-2008



848 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 35:4

Tinker test when a student was disciplined for an anti-homosexual
message on his T-shirt. In response to a “Day of Silence” held by a
student group at the high school to promote tolerance, including
tolerance of homosexuals, a student wore a T-shirt to school that read
“Be ashamed, our school embraced what God has condemned. ..
Homosexuality is shameful ‘Romans 1:27.”% After refusing to
remove the T-shirt at the request of both a teacher and the principal,
Harper was not permitted to return to classes and spent the day doing
homework in the school conference room.” Harper was not
suspended and no disciplinary record was created, but he filed suit
for, inter alia, violation of his right to free speech.”

In its opinion, the court specifically stated that Tinker created
two circumstances under which student speech could be curtailed: (1)
if the speech “would ‘impinge upon the rights of other students’* or
(2) if the speech “would result in ‘substantial disruption of or material
interference with school activities.””” Upholding the school’s right to
discipline Harper, the court focused on the effect Harper’s speech
could have on other student’s rights, rather than any actual disruption
it might cause to school activities.” Although the plaintiff argued for
a narrow interpretation of the Tinker “rights of others” language, the
Ninth Circuit held that even when a student speaker does not
“directly accost individual students with his remarks,”” those remarks
can still infringe upon the rights of those students.” According to the
court, such infringement can especially occur where the verbal
assaults include references to a person’s race, religion, or sexual
orientation.”

53. Harper,445F.3d at 1171.

54. Id. at 1172 (stating that Harper twice requested to be suspended).

55. Id. at1173.

56. Id. at 1177 (quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503,
509 (1969)).

57. Id. (quoting Tinker, 393 U.S. at 514).

58. See id. at 1175 (rejecting the district court’s analysis pursuant to “substantial
disruption”™).

59. Id. at1177-78.

60. Id. at 1177. Using similar reasoning to that employed in Nixon, the plaintiff in
Harper argued that “Tinker's reference to the ‘rights of other students’ should be
construed narrowly to involve only circumstances in which a student’s right to be free from
direct physical confrontation is infringed.” Id. According to the plaintiff, absent physical
contact, the “rights of other students” standard does not come into play. /d. at 1177-78.

61. Seeid. at 1178 (stating that students have a right to freedom from “verbal assaults
on the basis of a core identifying characteristic” while at school).
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Unlike the “silent, passive”” armbands at issue in Tinker, the

court found that the anti-gay T-shirt “‘collid[ed] with the rights of
other students’ in the most fundamental way”® because it targeted
students of a minority group and could cause psychological damage,
which could interfere with their right to learn.* Finding the scope of
Tinker’s “interference with the rights of others“* standard to include
a right to be secure from such “psychological attacks,”® the court
upheld the school’s regulation of the anti-gay expression.”

A vigorous dissent argued that the “rights of others” language
only entitles students to protection against “assault, defamation,
invasion of privacy, extortion, and blackmail.”® The dissent went so
far as to accuse the majority of “judicial creation” with “no anchor
anywhere in the record or in the law.””

While it is true that the majority opinion did create its own
definition of what constitutes an interference with the rights of
others,” the same can be said of the dissent—and really of any court
attempting to interpret such language. The problem lies not with the
lower courts’ varied interpretations, but rather with the lack of
guidance that Tinker (and the later Court cases) provides on the
subject. Until the Supreme Court clarifies what other rights students
are entitled to (if any) and also whether an invasion of those rights is
an independent justification for limiting student speech, courts will
continue to be forced to interpret Tinker’s “rights of others”
language, and school administrators will continue to be unsure of
their ability to regulate student speech. The Supreme Court’s
reaction to Harper—it granted the petition for certiorari, then

62. Id. at 1177 n.16 (citing Tinker, 393 U.S. at 508).
63. Id. at 1178 (quoting Tinker, 393 U.S. at 508).

64. Id. at 1178-79 (finding that such speech could be “detrimental not only to
[students’] psychological health and well-being, but also to their educational
development.”). The court specifically distinguished the armbands in Tinker, finding that
they did not “‘collid[e] with the rights of other students to be secure and to be let alone.””
Id. at 1177 (quoting Tinker, 393 U.S. at 508).

65. Id. at1178.

66. Id.

67. Id. at 1183.

68. Id. at 1198 (Kozinski, J., dissenting).

69. Id. at 1201. The dissent was also dissatisfied with the lack of evidence of
psychological damage and the majority’s classification of homosexuals as a minority group.
Id. at 1199-1201.

70. Tinker,393 U.S. at 514.
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vacated judgment, depriving the case of precedential value—strongly
suggested that it was in no hurry to provide that guidance.”

5. What Does Kuhlmeier Mean for Student Speech Cases?

In Kuhlmeier, the Court declined to apply Tinker to a principal’s
decision to spike two stories slated to appear in the school
newspaper.” As the Court saw it, “[t]he question whether the First
Amendment requires a school to tolerate particular student speech—
the question that we addressed in Tinker—is different from the
question whether the First Amendment requires a school
affirmatively to promote particular student speech.”” Justice White,
writing for the Court, began with a characterization of the school
newspaper as a non-public forum.” The question was whether
“school authorities have ‘by policy or by practice’ opened those
facilities ‘for indiscriminate use by the general public’ or by some
segment of the public, such as student organizations.”” If not, then
there is no public forum “and school officials may impose reasonable
restrictions on the speech of students, teachers, and other members of
the school community.”” After reviewing the context in which the
newspaper was produced, i.e., as part of a journalism class at the
school, as well as the process of editorial approval, Justice White
concluded that there was no public forum created and that “school
officials were entitled to regulate the contents of [the newspaper] in
any reasonable manner.”” The Court concluded that the spiking of
the stories was reasonable under the circumstances.”

The opinion repeatedly stressed the connection between the
newspaper and the journalism class of which it was a part. The
question here, Justice White wrote, “concern[ed] educators’ authority
over school-sponsored publications, theatrical productions, and other

71. See Harper v. Poway Unified Sch. Dist., 127 S. Ct. 1484 (2007).

72. Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988). For a thorough
treatment of Kuhlmeier and school-sponsored speech, see Emily Gold Waldman,
Returning to Hazelwood’s Core: A New Approach to Restrictions on School-Sponsored
Speech, 60 FLA. L. REV. 63 (2008).

73. Id. at270-71.
74. Id. at 270.

75. Id. at 267 (citing and quoting Perry Educ. Ass’n v. Perry Local Educators’ Ass’n.,
460 U.S. 37,46 n.7, 47 (1983)).

76. Id. (citing Perry, 460 U.S. at 46 n.7).
77. Id. at270.
78. See id. at 274-76.
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expressive activities” that might be seen as school-sponsored.” The
test seemed to be whether the expressive activities “may fairly be
characterized as part of the school curriculum” and conceded that
while they need not “occur in a traditional classroom setting,” they
must be “supervised by faculty members and designed to impart
particular knowledge or skills to student participants and
audiences.”® '

Educators may exercise more control over this expressive activity
“to assure that participants learn whatever lessons the activity is
designed to teach, that readers or listeners are not exposed to
material that may be inappropriate for their level of maturity, and
that the views of the individual speaker are not erroneously attributed
to the school.” The school as publisher or producer, Justice White
continued, may “disassociate itself” from disruptive speech, as well as
“speech that is... ungrammatical, poorly written, inadequately
researched, biased or prejudiced, vulgar or profane, or unsuitable for
immature audiences,”® including refusal to “sponsor student speech
that might reasonably be perceived to advocate drug or alcohol use,
irresponsible sex,” and the like.® Schools are entitled to set high
standards for “student speech ... disseminated under its auspices”
and those standards may be higher than that of the “real world,”
according to Justice White.*

Tinker, Justice White concluded, simply did not furnish the
appropriate analytical framework “for determining when a school
may refuse to lend its name and resources to the dissemination of
student expression.””  Finally, warning against the dangers of
judicialization of the area, Justice White ended by saying that “only
when the decision to censor a school-sponsored publication, theatrical
production, or other vehicle of student expression has no valid
educational purpose” does the First Amendment require judicial
intervention.*

Kuhlmeier was the Court’s last word on student speech, and its
most confusing. The school district’s argument in Morse

79. Id. at271.

80. Id

81. Id

82. Id. (citing Bethe! Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986)).
83. Id. at272.

84. Id

85. Id. at272-73.

86. Id. at273.
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