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ander Hamilton in Federalist 81, namely, that of a court possessed of a
“subordinate” relationship.?'* Hamilton had spoken of inferior courts
as tribunals subordinate to the supreme tribunal, and the Act did, by its
limited provisions for review, establish a system in which the lower
courts were subordinate. This relationship did not, however, encompass
total reviewability. In that regard, the 1789 structure resembled com-
mon law inferior courts, but analogies between the systems suffer from
the relatively strict, hierarchical design of the American courts with
their one supreme tribunal, a feature unknown at common law.?!> The
most that can be gained from the 1789 Act is the knowledge that infer-
ior courts definitely did include courts of limited jurisdiction subject to
at least partial Supreme Court review.

The constitutional meaning of “inferior” has been discussed by the
Supreme Court in a series of disputes over circuit court jurisdiction.
Chief Justice Oliver Ellsworth, in Zurner v. Bank of North America,*'¢
stated that inferior courts as described in the Constitution were distinct
from the common law inferior courts. After noting this distinction, Ells-
worth stated that circuit courts were inferior courts in addition to being
courts of limited jurisdiction.?!” Ellsworth said nothing of inferiority
requiring appellate subordination. It was not until 1809 that Chief Jus-
tice John Marshall explicitly drew that conclusion.

In Kempe's Lessee v. Kennedy,*'® Marshall stated that “[a]ll courts
from which an appeal lies are inferior courts in relation to the appellate
court before which their judgment may be carried, . . .”2!° thus
strongly implying that appellate inferiority was a necessary component
of the general concept of inferior courts. The next year, in Durousseau
v. United States,?*° Marshall was forced to explain a statute that estab-
lished a new district court without any provision for Supreme Court
review of that court’s actions. Marshall assumed that Congress in-
tended that the review mechanics for the new court would match those
of the existing district courts; otherwise, he said “the court . . . would,
in fact, be a supreme court.”’?*! On the surface, this language would

214, THE FEDERALIST No. 81, suypra note 25, at 505-06.

215. See BiGELOW, supra note 210, at 19-146. The common law courts did have inferior and
superior clements, but there was no one court in that system that was supreme over all others,
although the House of Lords existed as titular head of the system. /4. See also National Court,
supra note 7, at 295,

216. 4 U.S. (4 Dall.) 7 (1799).

217. Jd. at1l.

218. 9 U.S. (5 Cranch) 173 (1809).

219. 7d. at 185.

220. 10 U.S. (6 Cranch) 307 (1810).

221, /4. at 318.
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seem to equate inferiority with an ability to be reviewed, although
Marshall did not state that such would be required in the face of a
direct congressional command to the contrary.*** On the other hand, it
has been argued that Marshall’s language about a court “otherwise be-
ing supreme” does mandate appellate inferiority as a condition neces-
sary to being an inferior court.???

As is also true regarding the “exceptions and regulations™ clause,
the actual boundaries or limitations on the congressional ability to cre-
ate inferior courts are not a subject of easy delineation due to the fact
that Congress has never made any extraordinary or even novel at-
tempts to test the extent of its constitutional power. There are no judi-
cial statements bearing directly on the subject because Congress has so
seldom deviated from the original court plan that no one has had cause
to test the scope of the power. While Marshall in Durousseau may have
implied that appellate inferiority was an essential element of the lower
federal courts, the issue was not specifically addressed, nor has any
later court considered the question. Other sources, however, indicate
that at least some appellate inferiority was a generally accepted charac-
teristic of the United States federal courts. The Act of 1789 provided a
limited appellate jurisdiction, and the most important early Supreme
Court Chief Justice, John Marshall, agreed. Despite these indications,
the actual elements of appellate inferiority remain undefined, and those
elements pose important problems in evaluating plans for a National
Court of Appeals.

It seems clear that the Hruska NCA would have little trouble with
the “inferior” court provision since NCA decisions would be review-
able in the Supreme Court by writ of certiorari. The Freund Court
presents more substantial problems in that none of its decisions on the
merits would be reviewable by the Supreme Court.??* The resolution of
the inferiority problem thus hinges on the classification of the process
of referring writs of certiorari. The potential defect of a lack of appel-
late inferiority could be cured by making all NCA decisions on the
merits appealable by writ of certiorari to the Supreme Court. This
would not pose a substantial problem in light of the Study Group’s
expectation that the number of cases so decided would be fairly
small.*?* Such a provision would parallel the clear-cut area for review
possessed by the earlier “inferior” federal courts. Regardless of such an

222. Id. at 316-18.

223. See National Court, supra note 7, at 303.
224. FrREUND REPORT, supra note 1, at 21.
225. M.
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amendment to the Freund Report, a strong case can be made for the
position that the NCA function of screening certiorari petitions for
Supreme Court review makes it sufficiently inferior to pass any consti-
tutional test.

The Freund National Court of Appeals would be expected to cer-
tify 400-500 writs of certiorari from which the Supreme Court would
choose cases for decision on the merits.?*® Since the NCA would be
offering a wide category of cases to the Supreme Court for review while
not explicitly defining any areas of decision, and since the Supreme
Court would be free both to deal with the forwarded writs in any fash-
ion the justices desired and to state guidelines for the NCA selection
process, it seems that the NCA could comport with the Hamiltonjan
view of inferiority, which is exemplified by a subordinate relationship.
An NCA that simply screened cases for ultimate Supreme Court dispo-
sition would be subordinate since the Supreme Court would continue
to make the binding, final decisions of national law, would retain the
power to reject cases it did not wish to hear, would continue to be the
final arbiter of important constitutional disputes, and would by virtue
of its rule-making power exert its policy directives on the “lower”
NCA. A properly functioning NCA would assume none of these func-
tions. It would simply make final decisions in areas deemed unworthy
of Supreme Court attention and forward broad classes of legitimate
writs of certiorari to the Supreme Court. The High Court would retain
its ultimate authority; the NCA would simply be a screening agent.
Such an NCA could in no way be deemed an equal of the Supreme
Court, and its functions seem clearly to be subordinate. Although the
Supreme Court would not be able to review that small category of final
NCA decisions, it would continually be reviewing the broad classifica-
tion process in the sense that it would be passing judgment on cases the
lower court thought worthy of its attention. Such a view arguably satis-
fies the presumed requirement of appellate inferiority. All of the func-
tions of the Freund NCA would be those of a subordinate, inferior
court, subject in practical consequence to appellate review by the
Supreme Court.

The only significant trouble with this National Court of Appeals
arises from a consideration of the court’s negative potential. A deep
philosophical dispute with the Supreme Court might cause the NCA to
refuse to give the Supreme Court access to an area by either continually
denying petitions for review or by making its own final decisions in

226. 7d. at 21-22. \
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very important legal areas. Under the Freund proposal, the Supreme
Court would be powerless to act and the NCA might very well become
a supreme court in its own right because of its ability authoritatively to
define national law in any area it desired. However, the National Court
would not be designed to so operate; the very purpose of the NCA for-
warding 400-500 cases, from which approximately 150 decisions would
be made, would be to provide the Supreme Court with a wide berth of
discretion, and such a purpose would undoubtedly be established in the
NCA statute. It would also be alleviated by the Supreme Court’s ability
to make policy directives. Yet, if this negative potential were truly
feared, the problem could be partially avoided by inserting a provision
for review of all NCA final decisions, ensuring no final NCA opinions
contrary to Supreme Court intentions. Of course, even with such a pro-
vision, the denials of certiorari would still be final, and this would pres-
ent the problem of the Supreme Court being unable to fully control its
docket. It is at this point, though, that the lessons of the history of the
federal judiciary must overcome any recently shaped conceptions about
the functions and characteristics of the Supreme Court. The possibility
of the Supreme Court not being able to rectify every lower court error
or hear every case in which it feels a need to make a decision was a
practical reality for the first 100 years of the judicial system. It was not
until relatively recent times that the Supreme Court attained the wide
scope of jurisdiction and broad docket discretion which it now enjoys.
The propriety of the policy alternatives must be kept a separate issue; it
should be remembered that a Supreme Court without full control over
the policy directions of its caseload is not without historical precedent.
A National Court of Appeals which has the potential for eliminating
categories of cases from Supreme Court consideration may not be the
most intelligent policy choice available to Congress, but it does not of-
fend the Constitution. A National Court of Appeals, making some de-
cisions over which the Supreme Court would have no control, would
still qualify as an inferior court by maintaining a subordinate relation-
ship with the Supreme Court, a relationship often characterized by
some form of reviewability or supervision. Such characteristics are
present in both the Freund and Hruska plans, and although the inferi-
ority of the Freund NCA would be fortified by a provision allowing for
review by certiorari from all final National Court opinions, this is not
constitutionally required.
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C. The Exceptions and Regulations Clause

Section 2. (2) In all Cases affecting Ambassadors, other public
Ministers and Consuls, and those in which a State shall be a Party,
the supreme Court shall have original Jurisdiction. In all the other
Cases before mentioned, the supreme Court shall have appellate Ju-
risdiction, both as to Law and Fact, with such Exceptions and under
such Regulations, as the Congress shall make.>*’

Considerations of the National Court of Appeals complying with
constitutional requirements of inferior courts or “one” Supreme Court
are in a sense only peripheral to the larger, central question of the
scope of the congressional power to mold and alter the federal courts.
Although the constitutional language seems to give Congress plenary
authority, scholars have inferred limitations on the legislative preroga-
tives to deal with the judiciary.?*® In connection with a National Court
of Appeals, it has been argued that the congressional power may not be
used to disrupt “traditional Supreme Court functions” or the “role of
the Court in the constitutional plan,”??® and that any such disturbances
created by an NCA would thus be the result of Congress overstepping
its authority. If the clause is given a plenary interpretation, the power
to create a National Court in conformity with the other constitutional
requirements will not be a serious problem.

As was noted previously, the delegates to the constitutional con-
vention, while not expressly debating the “exceptions and regulations”
clause, did reject two provisions that arguably would have broadened
the scope of congressional power over the judiciary.?*° The first, which
provided that “the judicial power shall be exercised in such manner as
the legislature shall direct,” was rejected by the Committee on Detail as
an alternative to the exceptions clause. The second, which would have
allowed the legislature to assign any part of the Supreme Court’s juris-
diction to any of the inferior courts, was originally drafted as an adden-
dum to the present clause, but rejected by a vote of the whole
convention. Both changes were made without debate or explanation,
but Gressman urges that they specifically undermine the use of the ex-
ceptions clause as authority for jurisdictional alterations such as the
Freund or Hruska proposals for an NCA.?!

Apart from any consideration of the broad power assumed by or

227. U.S. ConsT. art. I1I, § 2, cl. 2.

228. See Ratner, supra note 12, at 157-60. See generally Hart, supra note 12.

229, This argument builds on the limitations formulated by Hart and Ratner., See Gressman
4, supra note 7, at 964-6%; National Court, supra note 7, at 308-09.

230. See notes 14-19 and accompanying text supra.

231, Gressman I, supra note 71, at 964-69; Hearings /1, supra note 8, at 1320-21.
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acceded to Congress under the Clause,?*? the convention’s language al-
terations are a fragile basis on which to imply specific limitations of
congressional power. The leap from rejection of alternate language to
embodiment of constitutional prohibition is one not easily made, and,
lacking an explanation as to why the substitutions and rejections oc-
curred, one that probably should not be made at all. Given the complex
and often confused amendment process, more specific evidence of an
intended limitation is necessary before the language changes should be
used as strictures on congressional power. While rejection of jurisdic-
tional assignment or a limitation on the general congressional power
over the courts may have been contemplated, the delegates could also
have had several other purposes in mind. The first clause, which would
seemingly have given Congress unbridled discretion over the judicial
power, may have been thought to allow interference with the Court’s
original jurisdiction. The delegates could also have felt that an assign-
ment provision was unnecessary in light of the Supreme Court’s antici-
pated workload, or that, given the part of the clause authorizing
exceptions and regulations, any further delegation to Congress would
be either unnecessary or redundant.?** The evidence needed to imply
intent to restrict congressional power in this area is simply not avail-
able, and it is especially necessary when the language actually adopted
seems to imply no limitations.?**

The Constitution’s advocates were required to defend the clause in
the Virginia ratifying convention. The meaning of the term “excep-
tions” was a particular issue, and John Marshall gave support to an
expansive view of the power when he said: “Congress is empowered to
make exceptions to the appellate jurisdiction, as to law and fact, of the
Supreme Court. These exceptions certainly go as far as the legislature
may think proper for the interest and liberty of the people.”?** William
Randolph, another advocate of the new plan, also spoke to a broad
meaning of the clause, saying: “It would be proper here to refer to any-
thing that could be understood in the federal court. They [Congress]

232. See note 249 infra.

233. See HART & WECHSLER, supra note 18, at 12-13 n.46, where the language change is
deemed “largely rhetorical.”

234. See Bice, An Essay Review of Congress v. Supreme Court, 44 So. CAL. L. Rev, 499

(1971). Criticizing the mode of analysis which relies essentially on original intent, Bice says:
Many of these arrangements may be merely the means to the ends the society seeks to
achieve by adopting the constitutional system. As conditions chan%S, some of those
means may become incapable of achieving society’s goals, and, thus, should give way to
grrz}tn%ements which were not considered or even rejected when the basic document was

rafted.

1d. at 510 (footnotes omitted).
235. 3 ELLioT’s DEBATES, supra note 14, at 560.
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may except generally both as to law and fact, or they may except as to
the law only, or fact only.”?*® As Van Alstyne points out, the many
scholarly investigations of the origins of the exceptions and regulations
clause do show that the founders generally had several uses and pur-
poses in mind when they drafted the language, but there is no indica-
tion that those purposes would mark the limitations of the power.z?
Federalists Marshall and Randolph showed by their remarks that a
broader interpretation was at least discussed and probably had other
support. Since Congress attempted nothing particularly drastic after
constructing the original court system, however, the framers were never
required to define the limits of the power.

Unlike the provisions for “one supreme Court” and “other inferior
courts,” the exceptions and regulations clause has been the subject of
substantial judicial discussion. The most significant case in which the
power was discussed is £x parte McCardle®*® That controversy arose
in 1868 when McCardle, a newspaper editor in Mississippi, was con-
victed by a military tribunal for an offense under the Reconstruction
Acts. McCardle’s writ of habeas corpus was rejected by the circuit
court, and McCardle petitioned the Supreme Court for review of that
decision under a 1867 provision giving the Court the power to review
habeas corpus cases.”? The Court heard the case in 1868 and took it
under advisement due to the absence of Chief Justice Chase, who was
then presiding over President Johnson’s impeachment trial. Before the
Court could issue an opinion, Congress, fearful that the Court might
utilize the occasion to declare the Reconstruction Acts unconstitutional,
repealed the 1867 legislation?*® to remove the Court’s jurisdiction and
require it to dismiss the case. Chase, speaking for a unanimous court,

stated:

We are not at liberty to inquire into the motives of the Legis-
lature. We can only examine into its power under the Constitution;
and the power to make exceptions to the appellate jurisdiction of this
court is given by express words.

What, then, is the effect of the repealing act upon the case before
us? We cannot doubt as to this. Without jurisdiction the court cannot
proceed at all in any cause.?*!

236, /1d. at 572.

237. Van Alstyne, supra note 12, at 261,

238. 74 U.S. (7 Wall.) 506 (1869).

239. Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385.
240. Act of March 27, 1868, ch. 34, § 2, 15 Stat. 44,
241. 74 U.S. (7 Wall) at 514.
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The Supreme Court, by thus acceding to the alteration of its jurisdic-
tion, seemingly constitutionalized the principle of broad congressional
power utilized through the exceptions and regulations clause.

MecCardle has been anything but a popular decision.?** The
Supreme Court could have heard the case via a route offered in the
1789 Act rather than simply looking at the power given by Congress in
1867,2* and the Court did use very broad language to deal with what
could have been a very narrow question. More specifically, there was
no need to discuss the “exceptions and regulations™ power because
Congress in this instance had only withdrawn a route of review previ-
ously extended. In other words, it can be argued that the case did not
involve a true exception to the Supreme Court’s appellate jurisdiction
but rather only a removal of one route of review, and thus that the
Supreme Court did not need to discuss the ability of Congress to make
exceptions.®*

Despite these critical reevaluations of the decision, the McCardle
Court did choose to discuss the exceptions power and did give it a very
broad interpretation. In regard to that holding, McCardle was hardly
an historical anomaly, and its broad language has continued to be cited
with approval. In a series of earlier cases, Chief Justices Marshall, Elis-
worth and Taney, while claiming that the principle of appellate juris-
diction has its basis in the Constitution, noted also that the particulars
of the power are the absolute and total responsibility of Congress.?*
So, in an historical sense, McCardle was only the reiteration of a previ-
ously held judicial principle. Cases subsequent to AMcCardle follow the
pattern, citing the case to bolster very broad recognitions of congres-
sional power to alter both the structure and jurisdiction of federal
courts. >

242. For critical discussions of McCardle, see R. BERGER, CONGRESS V. THE SUPREME
CourT 286-89 (1969); Forkosch, The Exceptions and Regulations Clause of Article I and a Per-
son’s Constitutional Rights: Can the Latter be Limited by Congressional Power Under the Former?,
72 W. VA. L. Rev. 238, 246-31 (1970); Hart, supra note 12, at 1364-65; Leroir, supre note 12, at
20-30; Ratner, supra note 12, at 160-67.

243. Act of Sept. 24, 1789, ch. 20, § 14, 1 Stat. 81-82.

244. See Van Alstyne, supra note 12, at 244-48.

245. See Barry v. Mercein, 46 U.S. (5 How.) 103, 119-20 (1847); United States v. More, 7
U.S. (3 Cranch) 159-73 (1805); Wiscart v. D’Auchy, 3 U.S. (3 Dall.) 320, 327 (1796).

246. See, e.g. Chandler v. Judicial Council, 398 U.S. 74, 111 (1970) (Harlan, J., concurring);
Flast v. Cohen, 392 U.S. 83, 109 (1968) (Douglas, J., concurring); Glidden Co. v. Zdanok, 370 U.S.
530, 567 (1962). Dissenting in Glidden, Justice Douglas stated that it was doubtful that McCardle
could command a “contemporary majority,” 7d. at 605 n.11, but concurring in the later Flast
decision, Justice Douglas stated: “As respects our appellate jurisdiction. Congress may largely
fashion it as Congress desires by reason of the express provisions of § 2, Article 1. See £x parte
McCardle. . . .” 392 U.S. at 109. The lower federal courts have continued to cite McCardle for
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The concept of an unchecked Congress in the field of appellate
jurisdiction has spurred a search for ways in which that power can be
limited. Professors Ratner and Hart concluded that congressional limi-
tations of appellate jurisdiction must stop short of destroying the
“Court’s role in the constitutional plan.”?¥’ The Court’s role would
thus be exemplified by the ability (1) to declare the supreme law of the
land; (2) to provide for the ultimate resolution of inconsistent lower
court interpretations of federal law; and (3) to ensure the supremacy of
federal law over state law.?*® However, while the preservation of such a
Supreme Court role may well be a valid policy alternative, there is no
specific judicial language supporting a theory that Congress is so lim-
ited in exercising its powers. On the contrary, the Supreme Court has
often seemed to embrace the concept that the congressional role in this
area is without significant strictures.2

Apart from any considerations of “role preservation,” more defini-
tive limitations on this congressional power may be found in other lan-
guage of the Constitution. For instance, Congress may except from and
regulate the appellate jurisdiction, but it may not create more than one
Supreme Court while so doing. More important, as Van Alstyne points
out, the Fifth Amendment guarantees of equal protection and due pro-
cess may not be impaired by any congressional exceptions and regula-

the proposition of broad congressional power through the exceptions and regulations clause. See,
e.g., Memphis Am. Fed’n of Teachers, Local 2032 v. Board of Educ., 534 F.2d 699, 701 (6th Cir.
1976); Gamble v. Central of Ga. Ry. Co., 486 F.2d 781, 785 (5th Cir. 1973); Drake v. Selective
Serv. Local Bd. No. 50, 443 F.2d 101, 102 (8th Cir. 1971); Hunt v. Local Bd. No. 197, 438 F.2d
1128, 1135-36 (3rd Cir. 1975).

247. Han, supra note 12, at 1364-65; Ratner, supra note 12, at 201-02.

248. Ratner, supra pote 12, at 160-67.

249. See, e.g., Daniels v. Railroad Co., 70 U.S. (3 Wall.) 250, 254 (1865): “In order to create
such appellate jurisdiction in any case, two things must concur: the Constitution must give the
capacity to take it, and an act of Congress must supply the requisite authority.” Earlier, Justice
Daniel had stated that the judicial power, except for original jurisdiction,

is dependent for its distribution and organization, and for the modes of its exercise, en-

tirely upon the action of Contgress, who possess the sole power of creating tribunals [in-

ferior to the Supreme Court] for the exercise of the judicial power, and of investing them
with jurisdiction either limited, concurrent, or exclusive, and of withholding jurisdiction
from them in the exact degrees and character which to Congress may seem proper for the
public good.
Cary v. Curtis, 44 U.S. (3 How.) 236, 245 (1845). In Barry v. Mercein, 46 U.S. (5§ How.) 103, 119
(1847), Chief Justice Taney stated “[b]y the Constitution of the United States, the Supreme Court
possesses no appellate power in any case, unless conferred upon it by act of Congress.” See also
National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 655 (1949) (Frankfurter, J., dis-
senting): “Congress need not establish inferior courts; Congress need not grant the full scope of
jurisdiction which it is empowered to vest in them; Congress need not give this Court any appel-
late power; it may withdraw appellate jurisdiction once conferred and it may do so even while a
case is sub judice. Ex parte McCardle.”” But see Ratner, supra note 12, at 168-83.
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tions.?*® Van Alstyne argues that that the due process clause requires a
judicial hearing conforming to Supreme Court requisites of fairness;
but that Congress need not provide for a hearing or appeal to the
Supreme Court itself.?*!

Nearly all of the commentary concerning the limits of the excep-
tions and regulations clause and the continued validity of Ex parte
McCardle were the result of various congressional threats to the
Supreme Court’s subject matter jurisdiction.>> When compared to
those proposals, such as cutting off review of all apportionment deci-
sions, the suggestions for a National Court of Appeals pale in signifi-
cance. Regardless of which interpretation of McCardle is accepted,
neither NCA proposal would be outside the congressional scope of
power. Both plans would comport with the rest of the Constitution and
both would also seem to comply with Ratner’s description of the proper
Supreme Court role in the governmental plan, since the supremacy of
the federal law would not be threatened and the ultimate resolution of
lower court conflicts would actually be increased. Given the broad con-
tours consistently attributed to Congress in this area by the Supreme
Court, the creation of either form of a National Court of Appeals
would certainly be a permissible regulation of appellate jurisdiction
and not outside the bounds of congressional authority. The exceptions
and regulations power seems much broader than it need be to sustain
this sort of legislation, and the exact limits of the authority, if any, may
not be determined until a much more drastic reform is brought into
question. It is enough to note here that the long string of precedents for
a broad interpretation of congressional authority would sustain these
types of NCA’s and perhaps other, more extraordinary reforms as well.

Conclusion

The various proposals for the creation of a National Court of Ap-
peals have stimulated much discussion, most of which has assessed the
validity of the need for an NCA, the propriety of that type of structural
reform and the proper role of the judiciary in American politics. The
entire sequence is, of course, one that has been witnessed many times
before. The debates over circuit riding, the new circuit court system
and the implementation of discretionary docket control all involved as-

250. Van Alstyne, supra note 12, at 268,

251, J1d. at 268-69.

252, See generally, Hart, supra note 12; Merry, Scope of the Supreme Court’s Appellate Juris-
diction: Historical Basis, 41 MINN. L. REv. 53 (1962); C. PRITCHETT, CONGRESS VERSUS THE
SupreME CouURT (1961).



Spring 1978] CONGRESSIONAL PREROGATIVES 763

sessments of the judicial workload and reflections on judicial function
and structure. All were marked by a general congressional procrastina-
tion, and all eventually did require at least some change in conceptions
about the role of the courts. The demise of circuit riding forced aban-
donment of the notion that judges must obtain a feel for local law
before making intelligent determinations of national law. The Circuit
Act of 1891 required an even more fundamental change, as cases that
had previously been entitled to adjudication in the Supreme Court
were given to the new circuit courts for final judgment, subject only to
discretionary Supreme Court review. The Judges’ Bill of 1925 ex-
panded the concept of discretionary review begun by the Circuit Act,
and thus further changed the role of the Supreme Court by endowing it
with a selective decision-making power rather than the more basic duty
of deciding all cases that properly gravitate through the federal court
system.

Without evaluating the status of the current Supreme Court
caseload “crisis,” the similarities to previous debates are very evident.
Although there is a general consensus that the workload presents some
problem, major disagreements continue regarding its relative serious-
ness, and thus the debate takes place with no great sense of urgency.
The Freund and Hruska proposals have been criticized because they
would deprive the Supreme Court of its essential functions and unac-
ceptably alter the respective roles of the courts within the federal sys-
tem. This latest debate, however, has produced a new twist in its
contention that the Freund and Hruska proposals would also be uncon-
stitutional. A claim of unconstitutionality raises important questions
about the possible limitations on congressional ability to make both
structural and jurisdictional changes in the federal court system, and, if
the claim is valid, place significant obstacles in the way of any reform
of an overburdened judiciary.

Viewed against the historical development of the federal judiciary
and the actual constitutional requirements for a Supreme Court,
though, this contention seems more analogous to the prior policy con-~
cerns over judicial function than to any real constitutional claims, and
both the Freund and Hruska proposals would thus appear to be within
the constitutional framework. The Constitution does provide that there
be “one supreme Court” and other “inferior Courts” as Congress sees
fit to establish. It also gives Congress the power to make exceptions to
and regulations of the Supreme Court’s appellate jurisdiction. That lat-
ter power would be the basis for any congressional creation of an NCA,
and although the extent of power given under the exceptions clause is
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an unsettled question, this type of reform would not appear to test its
outer limits. For instance, under the current NCA proposals, there
would be no deprivation of specific jurisdictional powers, no emascula-
tion of current Supreme Court functions and no attempt by Congress to
control the outcome of certain types of cases—all examples of the type
of situation that defenders of the Court might claim are not allowed by
a “proper” reading of the constitutional language. There is instead a
congressional attempt, regardless of its logical soundness, to improve
judicial administration by changing the structure of the courts. Such a
plan would seem well within the exceptions power providing that the
reform as adopted respects other constitutional provisions such as the
requirement of “one supreme Court.” Considerations of an NCA in
light of the “one supreme Court” and other “inferior Courts” language
are basically interrelated due to the fact that the concept of a non-
supreme court would seem to include the concept of inferiority. In any
case, it seems clear that any plan for an NCA that allows Supreme
Court review or supervision would require the NCA to be an inferior
court since the NCA would be subject, in some degree, to the control of
another tribunal. It also seems clear that any such plan would not per-
mit the new tribunal to be supreme, since the original Supreme Court
would continue to be the ultimate authority, and while perhaps not re-
viewing every case arising from the lower federal courts, would still
exert its own political and judicial preferences.

Apart from these specific arguments, the general contention that
the one Supreme Court concept is violated by any deprivation of total
Supreme Court control over the entire federal court system, aside from
not being able to command much historical support, also seems to suf-
fer from a type of structural tunnel vision. The ultimate concern in
regard to the federal judiciary should not be the precise role of the
Supreme Court in the judicial framework but the health and status of
the national law. Although it is desirable that the Supreme Court pos-
sess certain capabilities in order to maintain a meaningful role in the
system, the particular powers of the Court should not be the central
concern. The framers provided for one Supreme Court because of their
experience with the Articles of Confederation and the perceived need
for a tribunal of national authority to ultimately settle questions of na-
tional importance. The intention was not that the one Supreme Court
be possessed of certain powers so as to maintain a coherent national
law, but that the national law be so maintained by the whole federal
judiciary. So long as that goal is accomplished, and the judicial needs
of the country are properly served, the essential constitutional mandate
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will be satisfied. It is true that maintenance of the national law requires
a Supreme Court that is generally capable of overseeing the bounds of
the system, but the Supreme Court is not required to see every petition
for review or make every final decision. Simply stated, the proper focus
of constitutional inquiry should be more on the state of the law than on
the powers of any specific tribunal. The state of that law relies heavily
on the abilities of the Supreme Court to supervise generally, but a plan
that allows that Court a more detached control and that also, by its
creation of an expanded appellate capacity, adds a larger degree of cer-
tainty to the national law would seem to command a large degree of
constitutional authority. The most basic reason for giving Congress
power over the Supreme Court’s appellate jurisdiction was to ensure
the maintenance of this legal stability, allowing a structuring of the
courts best suited for contemporary judicial needs. Although the found-
ing fathers could hardly have been expected to anticipate the present
day complexities of the inferior federal court system, Alexander Hamil-
ton did speak to the congressional authority to promote the mainte-

nance of the principles underlying the new judicial system:

From this review of the particular powers of the federal judici-
ary, as marked out in the Constitution, it appears that they are all
conformable to the principles which ought to have governed the
structure of that department and which were necessary to the perfec-
tion of the system. If some partial inconveniences should appear to
be connected with the incorporation of any of them into the plan it
ought to be recollected that the national legislature will have ample
authority to make such exceprions and to provide such regulations as
will be calculated to obviate or remove these inconveniences. The
possibility of particular mischiefs can never be viewed, by a well in-
formed mind, as a solid objection to a general principle which is cal-
culated to avoid general mischiefs and to obtain general
advantages.?>3

It would be rather anomalous if at the same time the current dock-
et situation deteriorated to the point where the Supreme Court was be-
set by an avalanche of petitions for review, the lower courts produced
an ever-increasing number of conflicting decisions and relief proposals
such as an NCA were rejected because they diminished Supreme Court
control and usurped contemporary Supreme Court functions. The
. strange result would be to cling to a “constitutional” conception of
“one supreme Court” while tolerating a situation quite similar to the
very scenario the framers had sought to avoid.

253. THE FEDERALIST No. 80, supra note 25, at 501.






