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are not consulted on decisions which affect only a few citizens.!?®

Initiatives and referenda can be distinguished for due process pur-
poses. California courts have held that, while initiatives impermissibly
deny notice and hearing, referenda in which voters are asked to ap-
prove ordinances first passed by the city council satisty procedural re-
quirements.'” There is some merit to this approach as interested
parties do receive notice and a public airing of issues prior to the refer-
endum. Where policy issues are involved, a hearing before a city coun-
cil is perhaps the best means of informing voters about specific parcels
of land while satisfying individual landowners’ entitlement to due proc-
ess. The initiative process might also meet constitutional standards if
hybrid procedures were developed. For instance, a governing board
might be given the power, after an initiative is approved, to modify or
interpret a decision based on specific fact-finding.**® Similarly, a hear-
ing could be held and findings made with regard to purely factual is-
sues implicated in a complex referendum question.?®! Such
alternatives deserve much closer analysis than can be provided here.
They illustrate the flexibility which a balancing test provides by giving
the legislature an opportunity to devise creative, thoughtful devices to
accommodate constitutional requirements.

D. Impartial Tribunal

Impartiality can be compromised in several ways. First, members
of a zoning authority can have a personal or pecuniary interest in a
matter. In adjudicative settings, the Supreme Court has repeatedly
held that even the slightest monetary interest violates due process;?®* in
cases of more attenuated personal interest, however, a decision maker

198. A similar balancing test is proposed in Comment, 7/%e fnitiative and Referendum’s
Use in Zoning, 64 CALIF. L. REv. 74, 92-93 (1976).

199. Hurst v. City of Burlingame, 207 Cal. 134, 277 P. 308 (1929); Taschner v. City
Council, 31 Cal. App. 3d 48, 62 n.10, 107 Cal. Rptr. 214, 226 n.10 (1973).

200. This has been proposed by Justice Burke of the California Supreme Court. San
Diego Bldg. Contr. Ass’n City Council, 13 Cal. 3d 205, 223-24 & n.7. 529 P.2d 570, 582 &
n.7, 118 Cal. Rptr. 146, 158 & n.7 (1976) (dissenting opinion).

201. This is not to say that the electoral process itself provides any sort of due process
hearing. Accord, id. at 221-22, 529 P.2d at 581, 118 Cal. Rptr. at 165 (Burke, J., dissenting).
For possible devices to inform citizens, see Hogue, Eastlake and Arlington Heights: New
Hurdles in Regulating Land Use, 28 Case W.L. REv. 42, 61 (1977); Note, Zoning and the
Referendum: Converging Powers, Conflicting Processes, 6 N.Y.U. Rev. L. & Soc. CHANGE,
97,127-32 (1977); Note, The Proper Use of Referenda in Zoning, 29 STaN. L. REv. 819, 848-
49 (1977).

202. Withrow v. Larkin, 421 U.S. 35, 47 & n.14 (1975); Gibson v. Berryhill, 411 U.S. 564,
579 (1973); Ward v. Village of Monroeville, 409 U.S. 57 (1972); Tumey v. Ohio, 273 U.S. 510
(1927).
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may retain his presumption of impartiality absent specific evidence of .
bias.2”® Both of these principles have been applied in zoning cases.?®*

Bias on issues, a second type of impartiality, presents a more sub-
tle problem. Though mere familiarity with the facts of a case will not
disqualify,>®® an official’s demonstrated prejudgment of an issue has
been held violative of due process.??® A major problem in identifying
bias on issues, however, lies in the sometimes hazy distinction between
questions of fact and questions of policy. Professor Davis has empha-
sized differences between the two,?°” noting that where policy issues are
present, it is desirable from a “democratic accuracy” standpoint to have
decision makers biased toward certain policies—for which preferences
they were presumably elected, or appointed by elected officials.??® Of
course, this implies that elected officials should be able to speak pub-
licly and campaign on policy issues, though the issues may be impli-
cated in pending zoning cases.?* :

The California Supreme Court took that position in City of Fair-
Jeeld v. Superior Court*'® There, the court upheld a city council deci-
sion to deny a permit for a shopping center despite the fact that two
council members had publicly opposed it. The court based its conclu-
sion on the fact that the question was of great public interest and coun-
cil members had a duty to discuss it publicly. In contrast, the

203. Withrow v. Larkin, 421 U.S. 35, 47 (1975).

204. Chrobuck v. Snohomish County, 78 Wash. 2d 858, 480 P.2d 489 (1971) (planning
commissioner’s prior legal representation of party precluded the appearance of fairness re-
quired by due process); Armstrong v. Zoning Bd. of Appeals, 158 Conn. 158, 256 A.2d 799
(1969) (fact that zoning board member’s son had attended school owned by a party did not
violate due process absent specific evidence of bias); Horn v. Township of Hilltown, 461 Pa.
745, 337 A.2d 858 (1975) (where the same attorney served as counsel to both the zoning
board and a local township, a party to the action, due process was deemed violated without a
specific showing of harm).

205. Hortonville Joint School Dist. No. 1 v. Hortonville Educ. Ass’n, 426 U.S. 482, 493
(1976).

206. E.g., Cinderella Career & Finishing Schools v. FTC, 425 F.2d 583 (D.C. Cir. 1970);
Texaco, Inc. v. FTC, 336 F.2d 754 (D.C. Cir. 1964), vacated and remanded on other grounds,
381 U.S. 739 (1965) (both cases involved disqualification of a Federal Trade Commissioner
based on speeches he made concerning litigants).

207. 2 K. Davis, TREATISE, supra note 74, § 12.01.

208. See id. at 137. See also Hortonville Joint School Dist. No. 1 v. Hortonville Educ.
Ass'n, 426 U.S. 482, 493-95 (1976) (holding that making public a position on a policy issue
does not violate due process).

209. Legislators have been immune from disqualification for bias. But under a legisla-
tive-adjudicative sliding scale for local legislative bodies, disqualification would be possible
in some cases. Here, the fact-policy dichotomy would be more significant than the number
of owners or size of the parcel at issue, because of the accuracy considerations mentioned in
the text. See text accompanying notes 68-77.

210. 14 Cal. 3d 768, 537 P.2d 375, 122 Cal. Rptr. 543 (1975).
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Washington Supreme Court in Chrobuck v. Snokomish County'!
found that a planning commissioner’s public statements in support of
an oil refinery, made before he was appointed to the commission, pre-
cluded the “appearance of fairness” essential to due process. Undoubt-
edly, a delicate balancing is required here between democratic values
and the protection of property owners against the unconsidered prefer-
ences of the majority, as reflected by political pressures on decision
makers. This balancing is similar to the weighing of values that must
be made for direct voter participation in zoning referenda.?!2

A third type of bias might result from the combination of func-
tions handled by a particular deciding body. It is quite common for a
governing board or a zoning commission to both approve a master plan
or ordinance and decide on amendments to or variances from that
plan. The constitutionality of such a combination of functions in the
zoning area has not yet been determined. The Supreme Court has held
that preliminary parole revocation hearings may not be conducted by
the supervising parole officer because of his personal involvement with
the parolee.?'* The Court has also held a combination of investigative
and adjudicative functions constitutionally permissible, absent a spe-
cific showing of bias, in cases involving a medical licensing board*"
and a social security hearing examiner.?!> Additionally, it has upheld
the Federal Trade Commissioners’ dual responsibilities for policy mak-
ing and adjudication.?'® Again, parallels can be drawn to the dual
functions of zoning authorities. Generally, state courts have permitted
agencies to serve joint functions, though they have sometimes indicated
that they would undertake closer judicial scrutiny of the decisions of
these agencies.?!” Since any bias by zoning agencies would usually
serve the laudable end of upholding master plans and ordinances, with-
out normally prohibiting a fair hearing on zoning changes, such a com-
bination of functions should be allowed absent specific proof of
resulting bias that precludes a fair hearing.

E. Findings, Reasons and Record

Much of the administrative law requiring agencies to state findings

211. 78 Wash. 2d 858, 480 P.2d 489 (1971).

212. See notes 196-99 and accompanying text supra.
213. Morrissey v. Brewer, 408 U.S. 471 (1972).

214. Withrow v. Larkin, 421 U.S. 35 (1975).

215. Richardson v. Perales, 402 U.S. 389 (1971).
216. FTC v. Cement Inst., 333 U.S. 683 (1948).

217. 2 K. Davis, TREATISE, supra note 74, § 13.02.
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and the reasons for decisions has judicial origins.?'® In these cases,
courts have required a statement of the basis of the decision in order to
allow adequate judicial review. Because of this wide application of the
law to require findings and reasons and also because administrative
statutes commonly impose a similar requirement, courts have rarely
needed to invoke the Constitution. Zoning cases are no exception to
this general rule.??®

There is certainly nothing wrong where a judicially promuigated
doctrine adequately protects individuals against constitutional viola-
tions. However, inadequate findings and reasons are still a major prob-
lem in zoning**® For example, judicial doctrines may mean little
where an agency has almost complete discretion and is accordingly
subject to narrow judicial review. Also, a federal court, which cannot
substantively review state agency action absent arbitrariness or other
constitutional violation, would have to rely on procedural due process
to require findings and reasons. Thus, for some situations, a constitu-
tionally based rule is necessary.

In a few cases, the Supreme Court has based a requirement of
findings and reasons on the due process clause.??! Due process values
are implicated in the need for findings, beyond their usefulness to a
reviewing court. According to Professor Robert Rabin,??? “A reasons
requirement would promote a heightened sense of accountability, an -
added impulse to investigate thoroughly, and a tendency to clarify
analysis (and, in some cases, confront dubious motives).”223
Mandatory statements of reasons and findings also tend to promote
uniform decisions in similar cases,”** again serving the values of accu-
racy and acceptability. The latter value is served simply because deci-

218. /4. §§ 16.01, .04, .12.

219. 3 R. ANDERSON, AMERICAN LAW OF ZONING § 20.41 (2d ed. 1976); 8A E. McQuiL-
LIN, THE LaAw OoF MuNICIPAL CORPORATIONS § 25.272 (3d ed. 1976); Comment, T#ke Fasano
Procedures: Is Due Process Enough?, 6 ENvT'L L. 139, 160 (1975). A good example of a
ruling based on common law necessity of adequate review is Donovan v. Clarke, 222 F,
Supp. 632 (D.D.C. 1963).

220. See Dukeminier & Stapleton, supra note 3, at 332; Shapiro, 7he Zoning Variance
Power—Constructive in Theory, Destructive in Practice, 29 Mp. L. REv. 3, 13 (1969).

221. See Wolff v. McDonnell, 418 U.S. 539 (1974); Goldberg v. Kelly, 397 U.S. 254
(1970); Panama Ref. Co. v. Ryan, 293 U.S. 388 (1935).

222. Rabin, Job Security and Due Frocess: Monitoring Administrative Discretion Through
a Reasons Reguirement, 44 U. CHI. L. Rev. 60 (1976).

223. 1d. at 78. See also Friendly, Some Kind of Hearing, 123 U. Pa. L. REv. 1267, 1292
(1975) [hereinafter cited as Friendly].

224. See Friendly, supra note 223, at 1292. See also Green v. Hayward, 275 Or. 693, 552
P.2d 815 (1976), where the court cites this purpose while holding that due process requires
findings in a zoning decision.
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sions are made more comprehensible to those adversely affected.”

A requirement of findings in land use disputes has been developed
in several Oregon cases following the Fasano®*® decision, which man-
dated that “adequate findings” be made in any adjudicative zoning de-
cision. In Sowth of Sunnyside Neighborhood League v. Board of
Commissioners,**’ the county commissioners approved an amendment
of a comprehensive plan to allow a sixty-five acre parcel to be used as a
commercial district. The Oregon Supreme Court held that county
commissioners had insufficiently justified the amendment. The court
listed three elements required of a statement of findings and reasons:
(1) the facts relied on; (2) the relevant criteria for the decision, includ-
ing objectives and policies; and (3) a description of how the proposed
action will serve the relevant policies. In an Oregon Court of Appeal
case, West v. City of Astoria,**® a planning commission provided inade-
quate findings when it granted a conditional use permit to allow a
youth center. The court stated that the commission should have ex-
plained how the proposed center came within the statutory criteria for
permits, why it conformed to the city’s comprehensive plan, and how it
met lot size and other similar statutory requirements for the granting of
permits. Both these decisions provide intelligent delineations of what
the Consitution requires from zoning authorities.

Since Fasano, the Oregon courts have classified zoning decisions
as adjudicative whenever a few owners are involved. even though a
single decision, as in Sunnyside, may involve the rezoning of a sixty-
five acre parcel that would affect the entire community. This approach

225. Friendly, supra note 223, at 1292; Pincoffs, supra note 66, at 178-79; 8A E. McQuiL-
LIN, THE LAW OF MUNICIPAL CORPORATIONS § 25.272 (3d ed. 1976).

226. Fasano v. Board of County Comm’rs, 264 Or. 574, 588, 507 P.2d 23, 30 (1973). The
North Carolina Supreme Court has also established a findings requirement for land use
hearings. Humble Oil & Ref. Co. v. Board of Aldermen, 284 N.C. 458, 202 S.E.2d 129
(1974).

227. 280 Or. 3, 21-23, 569 P.2d 1063, 1076-77 (1977).

228. 18 Or. App. 212, 221-22, 524 P.2d 1216, 1220-21 (1974). See also Petersen v. Mayor
and Council of Klamath Falls, 279 Or. 249, 566 P.2d 1193 (1977) (findings and reasons
required for annexation decision); Bienz v. City of Dayton, 29 Or. App. 761, 566 P.2d 904
(1977) (adequate findings and reasons given for city council’s approval of a subdivision);
Tierney v. Duris, 21 Or. App. 613, 536 P.2d 435 (1975) (adequate findings provided by com-
missioners in granting amendments to plan and ordinance although findings were adopted
after due process challenge was filed in court); Auckland v. Board of County Comm’'ss, 21
Or. App. 596, 536 P.2d 444 (1975) (findings in zone overlay decision adequate where county
commission adopts planning commission’s detailed statement); Dickinson v. Board of
County Comm’rs, 21 Or. App. 98, 533 P.2d 1395 (1975) (adequate tindings provided by
commissioners in decision to deny amendments to plan and ordinance): Bergford v. Clacka-
mas County, 15 Or. App. 362, 515 P.2d 1345 (1973) (county commissioners must state find-
ings when enlarging a nonconforming use).
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is similar to a legislative-adjudicative sliding scale. Under that theory,
it seems that deference should be given only to legislative decisions
which involve an entirely new plan or ordinance covering the entire
community. In those situations, it is nearly impossible for a body to
state all the reasons behind its decision,.though perhaps some sort of
legislative report might be required. Additionally, since policy ques-
tions are usually involved, individual legislators may have different
reasons for reaching the same result, making it impossible to produce a
succinct statement of the rationale for the decision. The absence of
factual questions and the presence of policy issues, however, do not
lessen the contribution of a reasons requirement to the goal of accurate,
acceptable decision making. These values are invoked equally in both
situations.??*

The Fasano court also required that a record be made of every
adjudicative zoning decision.>** Although this is not a terribly onerous
administrative burden on a zoning authority, it seems that a detailed
statement of findings and reasons alone would satisfy due process and
therefore this additional safeguard is unnecessary.?*! Indeed, the Ore-
gon Court of Appeal subsequently held that due process was satisfied
by the provision of minutes of a planning commission meeting which
included summaries of testimony given at a hearing. A verbatim rec-
ord of the hearing was not required.**2

F. Administrative Standards

The constitutional doctrine prohibiting standardless delegation of
legislative power?*? has been applied extensively in the zoning context.
Delegations have been struck down where power was given to voters—
either neighbors or all voters—in initiative or referenda procedures,?*

229, See K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES § 16.00 (1976) [hereinafter
cited as LAW OF THE SEVENTIES].

230. Fasano v. Board of County Comm’rs, 264 Or. 574, 588, 507 P.2d 23, 30 (1973).

231. D. HAGMAN, URBAN PLANNING AND LAND DEVELOPMENT CONTROL LAw 224
(1975).

232. Bienz v. City of Dayton, 29 Or. App. 761, 782-85, 566 P.2d 904, 921-22 (1977).
Courts may deem a record necessary to enable adequate judicial review, but as noted above,
that is a common law consideration, not a constitutional requirement.

233. This doctrine was upheld by the Supreme Court in A.L.A. Schechter Poultry Corp.
v. United States, 295 U.S. 495 (1935), and Panama Ref. Co. v. Ryan, 293 U.S. 388 (1935).

234. E.g, Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U.S, 116 (1928);
Eubank v. City of Richmond, 226 U.S. 137 (1912); City of Scottsdale v. Superior Court, 103
Ariz. 204, 439 P.2d 290 (1968); Marta v. Sullivan, 248 A.2d 608 (Del. 1968). A referendum
by the entire citizenry was recently deemed a legal reservation of power in City of Eastlake
v. Forest City Enterprises, Inc., 426 U.S. 668 (1976). See text accompanying notes 182-201
supra.
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and to city legislative or administrative bodies.>>* Though the cases do
not precisely state the constitutional authority, the doctrine seems to be
based upon article I, section 1 of the Constitution.?*¢ That provision,
however, refers only to Congress and is therefore inapplicable to action
by the states.>” Eubank v. City of Richmond,®® Washington ex rel. Se-
attle Title Trust Co. v. Roberge™® and similar state court decisions have
relied on the due process clause in stating the nondelegation principle.
Today, the doctrine is virtually dead at the federal level** and slowly
dying in the state courts as well.?*! Zoning cases are no exception.”*? It
is unreasonable to expect state legislatures to provide detailed stan-
dards when delegating zoning power to cities and counties. Accord-
ingly, the standardless delegation issue will not be discussed here.
However, the related problem of administrative standards is wor-
thy of analysis. Professor Davis has championed the idea that, given
the foreseeable demise of the nondelegation doctrine, administrative
discretion can be controlled by requiring agencies to set certain stan-
dards for their decision making.?** He proposes that such a require-
ment be based on one or more of several constitutional and common
law grounds, including the due process clase.*** Some federal courts of
appeal have relied on the due process clause in striking down state ad-
ministrative decisions where no reasonably clear standards for decision

235. See 1 K. DAvis, TREATISE, supra note 74, § 2.09; 3 R. ANDERSON, AMERICAN Law
OF ZONING §§ 18.08, 19.09 (2d ed. 1976); 5 N. WiLLIAMS, JR., AMERICAN PLANNING LAwW
§ 129.04 (1975) [hereinafter cited as N. WILLIAMS]; Annot., 58 A.L.R.2d 1083 (1958).

236. U.S. ConsT. art. I, § 1 provides that: “All legislative Powers herein granted shall be
vested in a Congress of the United States, which shall consist of a Senate and a House of
Representatives.” See 1 K. Davis, TREATISE (2d ed.), supra note 194, § 3:4; Annot., 58
A.L.R.2d 1083, § 2.

237. Highland Farms Dairy v. Agnew, 300 U.S. 608, 612 (1937); Freund, 7he Supreme
Court and Civil Liberties, 4 VAND. L. REv. 533, 537 n.31 (1951).

238. 226 U.S. 137 (1912).

239. 278 U.S. 116 (1928).

240. See, e.g, National Cable Ass’n v. United States, 415 U.S. 336, 352-53 (1974) (Mar-
shall, J., concurring and dissenting); 1 K. DAvis, TREATISE (2d ed.), supra note 194, §3:2.
But see City of Eastlake v. Forest City Enterprises, Inc., 426 U.S. 608 (1976), which by
negative implication would seem to affirm the continued validity of Eubank v. City of Rich-
mond, 226 U.S. 137 (1912), and Washington ex rel. Seattle Title Trust Co. v. Roberge, 278
U.S. 116 (1928). See also Maher v. City of New Orleans, 516 F.2d 1051 (5th Cir. 1975), cer.
denied, 426 .S, 905 (1976) (delegated standards found adequate).

241. See 1 K. DAvis, TREATISE (2d ed.), supra note 194, § 3:14.

242. 3 R. ANDERSON, AMERICAN LAw oF ZONING §§ 18.08, 19.09 (2d ed. 1976); 5 N.
WILLIAMS, supra note 235, § 130.02; Annot., 58 A.L.R.2d 1083, § 2.

243. 1 K. Davis, TREATISE (2d ed.), supra note 194, § 3.15; LAwW OF THE SEVENTIES,
supra note 229, §§ 2.00-2.00-6; 1 K. Davis, TREATISE, 1970 Supplement, supra note 74,
§8 2.00, 2.00-5.

244. LAw OF THE SEVENTIES, supra note 229, 1977 Supplement § 2.00.
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making were provided by the legislature or the agencies.?*

Professor Davis’ proposal is applicable to the zoning process. In
fact, a similar rule was established in some cases for municipal legisla-
tures through the old nondelegation doctrine. These bodies were-
constitutionally bound to provide decision making standards when
delegating power to zoning commissioners or boards of appeal. This
requirement was extended to grants of power by state legislatures to
municipal legislatures and even to delegations by municipal legisla-
tures to themselves. The result was peculiar cases like Osius v. City of
St. Clair Shores,**® which held that a city council had failed in its leg-
islative capacity to set sufficient standards for the delegation of permit-
granting power to itself.

The articulation of standards is precisely what Davis’ proposal
would require, but without the legal gymnastics. It mandates that any
decision making body— city council, zoning commission or board of
adjustment—set reasonably clear standards to guide its own decision
making. Those standards could still be set by the delegating body. It is
unlikely, however, that state legislatures can provide guidelines to each
town. It is much more feasible for town legislatures to provide stan-
dards to their own zoning appeals boards. Yet if a municipal council
does not legislate such standards, due process could still be met if the
zoning board itself set standards. These would presumably be over-
ruled if unsatisfactory to the council.

A standards requirement would go far to prevent arbitrary deci-
sions, and thus serve accuracy and acceptability values. Accuracy espe- -

245, E.g, White v. Roughton, 530 F.2d 750 (7th Cir. 1976) (distribution of state relief
monies); Holmes v. New York City Hous. Auth., 398 F.2d 262 (2d Cir. 1968); Hornsby v.
Allen, 326 F.2d 605 (5th Cir. 1964) (liquor licensing); United States v. Atkins, 323 F.2d 733
(5th Cir. 1963) (voter registration). To be distinguished are cases like Soglin v. Kauffman,
418 F.2d 163 (7th Cir. 1969), which struck down a disciplinary sanction against a student by
a state university because the university failed to provide adequate definition of a rule penal-
izing “misconduct.” The court held this rule unconstitutionally vague and against due proc-
ess. In such cases the primary purpose of requiring adequate standards is to warn
individuals what conduct is prohibited or allowed, and only secondarily to guide individuals
in presenting their cases to agencies. In zoning adjudication, the latter purpose is more
important. Except in situations involving non-conforming uses, a property owner’s prior
conduct is not judged; rather, a proposal is involved which the owner should be able to
carefully tailor to meet explicit zoning standards. Although a neighbor’s position in a dis-
pute is determined by the “conduct™ of the neighborhood, neighbors are certainly not ex-
pected to alter their conduct in order to affect a decision. Nevertheless, they too should be
given notice of the standards for decision making so they can present their situation in the
best light.

246. 344 Mich. 693, 75 N.W.2d 25 (1956). See also Fondren v. Morgan City, 220 So.2d
136 (La. App. 1969) and cases cited therein. But see Zellinger v. CRC Dev. Corp., 281 Md.
614, 380 A.2d 1064 (1977).
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cially would be fostered since requiring standards would make zoning
decisions more consistent and rational, which should in turn create the
most efficient, beneficial allocation of land.>*” This approach has been
applied in a recent zoning case decided by the federal district court for
the Virgin Islands.>*® In that case, the court held that while the legisla-
ture could properly leave to a zoning board the task of formulating
standards for the allocation of zoning permits, the board had violated
due process in failing to establish adequate guidelines:

The problems are . . . apparent when one’s ability to get ap-
proval from a board . . . cannot be predicted because no hint is
ever given either prior to or after application as to when the
board will give such approval and when it will withhold it. The
problem is basically one inimical to ad hoc, standardless deci-
sions. . . . [A]gency attempts to control any form of behavior
should be governed by standards for decision which are stated in
advance and given wide circulation . . . . For due process rea-
sons, these standards should be publicly promulgated and written
precisely enough to give fair warning as to what the standards for
decision will be.24

Admittedly it will require delicate balancing for courts to deter-
mine just how precise the standards must be. Overly comprehensive
guidelines will stifle necessary flexibility. Although the issuance of spe-
cial permits implies detailed standards,*° the allocation of variances
should retain its flexible, accommodative function?*! while still requir-
ing more definite than a showing of “unnecessary hardship.”

One bold step in the direction of administrative standards would
be to require that a rudimentary comprehensive plan be approved
before any land may be taken under the police power.”>> Many states

247. The need for a legal doctrine mandating decision making standards is suggested in
Bross, Circling the Squares of Euclidean Zoning: Zoning Predestination and Planning Free
Will, 6 EnvT’L L. 97, 144 (1975); and Dukeminier & Stapleton, supra note 3, at 330-32.

248. Harnett v. Board of Zoning Subdiv. & Bldg. Appeals, 350 F. Supp. 1159 (D.V.L
1972). Several other zoning cases have relied on the nondelegation doctrine in holding that
agencies must be subject to decision making standards, even if they are set by the agencies
themselves. £.g., Bergford v. Clackamas County, 15 Or. App. 362, 515 P.2d 1345 (1973).

249. Harnett v. Board of Zoning Subdiv. & Bldg. Appeals, 350 F. Supp. 1159, 1161
(D.V.1. 1972). The court cited the Holmes, Hornsky, and Atkins opinions, described in note
245 supra.

250. 3 R. ANDERSON, AMERICAN LAW OF ZONING, § 19.09 (2d ed. 1976).

251. Id See also Note, Administrative Discretion in Zoning, 82 Harv. L. REv. 668
(1969).

252. Consideration of the overall merits of comprehensive planning is beyond the scope
of this article. The classic articles advocating use of the comprehensive plan are Haar, /z
Accordance with a Comprehensive Plan, 68 Harv. L. REv. 1154 (1955); and Haar, 7%e
Master Plan: An Impermanent Constitution, 20 LAW & CONTEMP. Pros. 353 (1955) [herein-
after cited as The Master Plan]. A recent discussion is Mandelker, 7he Role of the Local
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statutorily require master plans, and some courts have begun to strictly
enforce that requirement.?*> Absent such a statute, the Constitution
may still require a minimal amount of comprehensive planning. This
is because when compared with other governmental controls, zoning is
constitutionally unique, partly because the right to use and enjoy land
is so fundamental to our legal system and partly because the zoning
controls on the use of land involve extremely subtle considerations of
public welfare.*** Additionally, planning helps decision makers reach
the values behind the due process clause by contributing towards con-
sistent, rational decisions.

Indeed, it could be argued that the Supreme Court’s original ap-
proval of zoning as a valid exercise of the police power in Village of
Euclid v. Ambler Realty Co.?>® was based on the existence of a reasoned
plan for dividing the community into different uses.?*® Similarly, in
Udell v. Haas,>" the New York Court of Appeals recognized that plan-
ning is fundamental to the valid exercise of zoning. Although the Ude//
court needed only to interpret the planning requirements of a single
town ordinance, the court spoke generally of the zoning process:

Zoning is not just an expansion of the common law of nui-
sance. It seeks to achieve much more than the removal of obnox-
ious gases and unsightly uses. Underlying the entire concept of
zoning is the assumption that zoning can be a vital tool for main-
taining a civilized form of existence only if we employ the in-
sights and the learning of the philosopher, the city planner, the
economist, the sociologist, the public health expert and all the
other professions concerned with urban problems.

This fundamental conception of zoning has been present
from its inception. The almost universal statutory requirement
that zoning conform to a “well-considered plan” or “comprehen-
sive plan” is a reflection of that view. (See Standard State Zon-
ing Enabling Act, U.S. Dept. of Commerce [1926].) The thought
behind the requirement is that consideration must be given to the
needs of the community as a whole. In exercising their zoning
powers, the local authorities must act for the benefit of the com-
munity as a whole following a calm and deliberate consideration
of the alternatives, and not because of the whims of either an

Comprekensive Plan in Land Use Regulation, 74 MicH. L. Rev. 899 (1976) [hereinafter cited
as Role of Local Plan].

253. £.g., Baker v. City of Milwaukee, 271 Or. 500, 533 P.2d 772 (1975).

254. See text accompanying notes 131-136 supra.

255. 272 U.S. 365 (1926).

256. This position was taken by some parties in City of Eastlake v. Forest City Enter-
prises, Inc., 426 U.S. 668 (1976). See Brief for Respondent, at 18-19; Brief for Amici Curiae,

supra note 3, passim.
257. 21 N.Y.2d 463, 470-71, 235 N.E.2d 897, 901-02, 288 N.Y.S.2d 888 (1968).
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articulate minority or even majority of the community. . . .

[T]he comprehensive plan is the essence of zoning. Without it,

there can be no rational allocation of land use. It is the insurance

that the public welfare is being served and that zoning does not

become nothing more than just a Gallup poll. 2>

Even a rudimentary plan has many functions and is thus a valua-
ble requirement in any zoning scheme. It serves as a guide to the grant-
ing of special permits or variances excepting land from a general
ordinance. It should also guide the municipal legislature in passing
amendments to the ordinance. In this latter capacity, the plan has been
labelled an “impermanent constitution,”?*® implying something more
lasting and important than a zoning ordinance. That is precisely what
any administrative standard under the Davis model must be: a guide
which, though formulated by the deciding body that uses it, transcends
that body’s day-to-day decisions as a standing principle. A guide that
could be changed with each decision would be no standard at all.?¢°
The planning model and administrative model merge here in their sim-
ilar requirements of transcendent guidelines designed to impart ration-
ality and uniformity to land use decision making.

G. Administrative Review

Due process requires only a single hearing.>*! Accordingly, where
a city council delegates to a zoning commission or board the power to

258. Id. at 469, 235 N.E.2d at 900-01, 288 N.Y.S. 2d at 893-94.

259. The Master Plan, supra note 252.

260. Under the older, nondelegation model as expressed in Osius v. City of St. Clair
Shores, 344 Mich. 693, 75 N.W.2d 25 (1956), the plan takes the following role: The city
council, in its legislative capacity, approves a master plan (and zoning ordinance) which
become the standards accompanying the delegation of power to itself in its administrative
(and adjudicative) capacity to grant amendments or permits. This older conception could
guide courts in applying legislative-adjudicative considerations in a modern due process bal-
ance. A decision on a comprehensive plan or a widely applied zoning ordinance is a true
legislative decision and requires no standards. Amendment of the zoning ordinance is an
adjudicative decision which must be applied in accordance with minimum standards, per-
haps articulated in the form of a master plan. The position of an amendment to a plan is
more ambiguous. (It is ambiguous—and undesirable—in the planning model as well.) See
" Role of Local Plan, supra note 252, at 946-51. If the plan is a minimal, rudimentary set of
guidelines, then any change is a legislative decision which requires few procedural safe-
guards and does not have to be made in accordance with supervening standards. On the
other hand, a detailed comprehensive land use plan might be based itself on a few general
principles which the legislature or zoning commission should follow in amending it. This
analysis implies an infinitely receding combination of true principles and inferred guide-
lines, but courts should attempt to avoid such a theoretical morass and simply try to strike a
balance of procedural fairness in a particular situation.

261. Goldberg v. Kelly, 397 U.S. 254, 267 n.14 (1970),
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make recommendations which the council may approve or reject,?®>
due process requirements may be satisifed if the delegated authority
alone has a hearing and follows other procedures, and the council
merely approves its decision.?> However, if the recommendations are
rejected, then due process considerations are again required. Although
the council may dispense with a hearing if a full record of the earlier
proceedings is available, it should submit findings and reasons for re-
versing the board and should be held to standards of impartiality.254
Adherence to procedural safeguards by the council will also remedy
any lack of due process accorded by the recommending board.>*> Due
process should require review, with notice and hearing, of actions by
ministerial officers such as zoning administrators if there is a significant
question of fact involved.?®® Review should always be available in
those jurisdictions where an administrator may grant a permit or vari-
ance at his discretion.?s’

Y. Conclusion

Zoning involves the employment of modern administrative and

262. This is a common practice. See 3 R. ANDERSON, AMERICAN LAW OF ZONING,
§§ 21.12-.13 (2d ed. 1976); 8 E. McQUILLIN, THE LAw OF MUNICIPAL CORPORATIONS,
88§ 22.225-.226 (3d ed. 1976).

263. Tierney v, Duris, 21 Or. App. 613, 536 P.2d 435 (1975); West v. City of Astoria, 18
Or. App. 212, 524 P.2d 1216 (1974). These Oregon decisions also require that the recom-
mending body provide an “adequate record” and “adequate findings” to the city council,
but as long as the zoning power may be delegated anyway, the council should theoretically
be able to approve a recommendation in the most perfunctory manner without violating due
process. However, as noted in the text /nf7a, it may not disapprove a recommendation with-
out considering a full record, or holding a new hearing. Therefore, as a practical matter, the
council should require a full record from the board in all cases, in order to avoid the neces-
sity of a second hearing.

264. City of Louisville v. McDonald, 470 S.W.2d 173 (Ky. 1971). The court stated its
intention to avoid “this anomaly: Constitutionally guaranteed freedom from arbitrary ac-
tion applies only to recommendations and not to accomplished fact in rezoning cases.” /d.
at 178.

265. F.P. Plaza, Inc. v. Waite, 230 Ga. 161, 196 S.E.2d 141, cert. denied, 414 U.S, 825
(1973). See also Armstrong v. Zoning Bd. of Appeals, 158 Conn. 158, 257 A.2d 799 (1969) (a
zoning commission acts in an “administrative capacity” and therefore its recommendations
to a quasi-judicial board of appeals need not be formulated through a full hearing); Gulf &
Eastern Dev. Corp. v. City of Ft. Lauderdale, 354 So. 2d 57 (Fla. 1978) (though a zoning
board decision must be reviewed by the city commission, the board must provide proper
notice of its hearing because its decision may have a temporary effect).

266. Review is commonly required by statute. See 8A E. McQuiLLIN, THE LAwW OF
MunicipaL CORPORATIONS § 25.232 (3d ed. 1976). See also Goffinet v. County of Chris-
tian, 65 Il 2d 40, 54, 357 N.E.2d 442, 449 (1976) (due process provided where officer’s
decision can be appealed to zoning board for a hearing).

267. This is rarely allowed. Sez 3 R. ANDERSON, AMERICAN LAw OF ZONING, § 17.06
(2d ed. 1976).
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planning structures to regulate the most traditional of property rights,
the use of land. This article has explored how the constitutional due
process guarantee should be applied to prevent state administrative
agencies from unduly and unfairly impinging on property rights. The
complexity and variation among land use regulatory agencies makes
control by constitutional prohibition a difficult judicial task; however,
given the arbitrary decision making by many zoning bodies, courts
should rigorously enforce the due process clause.

In order to effectively guard all citizens’ rights, courts should avoid
defining property interests in positivist terms, as that approach may ex-
clude certain legitimate interests from due process protection. In deter-
mining what process is due those affected by zoning decisions, judges
should be guided by the goals of accuracy, acceptability and efficiency.
Finally, the legislative-adjudicative threshold test should be abolished
for decision making by local bodies and the considerations behind the
test incorporated into a more flexible process-due balancing. With
these refinements, courts could effectively use the due process clause of
the Fourteenth Amendment to insure fair procedures where state and
local authorities have failed to establish necessary safeguards.



