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Burger Court’s recent treatment of claims to a “right to know” appears
not as a retrenchment in First Amendment developments, but instead
as a rebuttal to Emerson and others who would have the Court articu-
late an enforceable constitutional “right to know.”

Since 1943, members of the Supreme Court have acknowledged a
“right to know” in twenty-four cases.?!! Of these cases, nine involved
governmental withholding of information pertaining to criminal and
administrative proceedings or operations.?’> The remaining fifteen
cases dealt with First Amendment claims by individuals or the press for
the right to disseminate information,?'® to receive materials from or ob-
tain access to government facilities,>'* or to maintain the confidentiality
of sources in order to inform the public about allegedly vital events.?!>
Eleven of these cases were decided after 1970, a fact which suggests the
increasing appeal of claims for a public “right to know.”

Despite these efforts by numerous litigants, however, a majority of
the Court has never recognized an enforceable “right to know” under
the First Amendment. Pluralities of the Court have indicated the sig-
nificance of the public’s “right to know” as an abstract right within the

211. The author utilized Westlaw’s computerized records of Supreme Court decisions to
determine the actual status of the “emerging constitutional right to know.” Six cases in
which the phrase “right to know” was found were eliminated because either the Court sim-
ply cited the transcript of a lower court, without discussion, or the usage was not relevant to
the discussion here. For example, in Hoffa v. United States, 385 U.S. 293 (1966), the Court
noted that the defendant “has the right to know [possessionsj will be secure from an unrea-
sonable search or an unreasonable seizure.” 74, at 301. The other cases eliminated are:
Department of Air Force v. Rose, 425 U.S. 352 (1976); Affiliated Ute Citizens v. United
States, 406 U.S. 128 (1972); Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971); In re
Ruffalo, 390 U.S. 544 (1968); Smith v. Illinois, 390 U.S. 129 (1968); International Longshore-
men’s Ass’n v. Pennsylvania Marine Trade Ass’n, 389 U.S. 64 (1967); Rosenblatt v. Baer,
383 U.S. 75 (1966).

212, See United States v. Richardson, 418 U.S. 166, 197-203 (1974) (Douglas, J., dissent-
ing); Gravel v. United States, 408 U.S. 606, 643 n.10 (1972) (Douglas, J., dissenting);
Shenker v. Baltimore & Ohio R.R., 374 U.S, 1, 5 (1963); Hannah v. Larche, 363 U.S. 420
(1960) (Douglas, J., dissenting); Shaughnessy v. United States, 345 U.S. 206, 225 (1953)
(Jackson, J., dissenting); United States v. UMW, 330 U.S. 358, 370-74 (1947) (Rutledge, J.,
dissenting); Davis v. United States, 328 U.S. 582, 611 (1946) (Frankfurter, J., dissenting);
Bowles v. United States, 319 U.S. 33, 37 (1943) (per curiamm) (Jackson, J., dissenting).

213. See Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978); Virginia Bd. of
Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748 (1976); Hamling v. United
States, 418 U.S. 87 (1974), Miller v. California, 413 U.S. 15 (1973); Columbia Broadcasting
Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94 (1973); New York Times Co. v. United
States, 403 U.S. 713 (1971); Mills v. Alabama, 384 U.S. 214 (1966); Estes v. Texas, 381 U.S.
532 (1965); Zemel v. Rusk, 381 U.S. 1 (1965); Maryland v. Baltimore Radio Show, 338 U.S.
912, 920 (1950).

214. See Houchins v. KQED, Inc., 438 U.S. 1 (1978); Saxbe v. Washington Post Co., 417
U.S. 843 (1974); Pell v. Procunier, 417 U.S. 817 (1974).

215. See Branzburg v. Hayes, 408 U.S. 665 (1972).
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context of First Amendment guarantees.*'® Still, majorities have spe-
cifically rejected news reporters’ claims under the First Amendment for
special privileges to maintain the confidentiality of sources®'” and to
obtain access to prisons so as to inform the public about prison condi-
tions.?'® Furthermore, the Court recently rejected the claim that the
First Amendment gives the press an affirmative right of access to pre-
trial proceedings, and held that, under the Sixth Amendment, the pub-
lic and the press have no independent standing to challenge the closure
of such proceedings.?"’

That the public or the press is entitled to an affirmative, enforcea-
ble “right to know” has been endorsed only by dissenting justices. In-
deed, in the fifteen cases since 1949 where claims to a First Amendment
“right to know” were raised, approval of a limited but constitutionally
enforceable “right to know” was given by five justices authoring or
concurring in dissenting opinjons: Justice Douglas six times,??° Justice

216. See notes 10 & 123-41 and accompanying text supra. See a/so Nixon v. Warner
Communications, Inc., 435 U.S. 589 (1978); Virginia State Bd. of Pharmacy v. Virginia Citi-
zens Consumer Council, 425 U.S. 748 (1976). In Nixon, Justice Powell, for the majority,
observed: “Since the press serves as the information-gathering agent of the public, it could
not be prevented from reporting what it had learned and what the public was entitled to
know.” 7d. at 609. In this connection, also see iZ at 609-10.

217. See Branzburg v. Hayes, 408 U.S. 665 (1972).

218. See Houchins v. KQED, Inc,, 438 U.S. 1 (1978); Saxbe v. Washington Post Co., 417
U.S. 843 (1974); Pell v. Procunier, 417 U.S. 817 (1974).

219. Gannett Co. v. DePasquale, 99 S. Ct. 2898 (1979). For a complete discussion of this
case, see 7 HASTINGS ConsT. L.Q. — (1980).

220. See Hamling v. United States, 418 U.S. 87, 141 (1974) (Deouglas & Brennan, JJ.,
dissenting); Pell v. Procunier, 417 U.S. 817 (1974) (Douglas, J., dissenting); Miller v. Califor-
nia, 413 U.S. 15, 44 (1973) (Douglas, J., dissenting); Columbia Broadcasting Sys., Inc. v.
Democratic Nat'l Comm., 412 U.S. 94, 165 (1973) (Douglas, J., dissenting); Branzburg v.
Hayes, 408 U.S. 665, 721 (1972) (Douglas, J., dissenting); Zemel v. Rusk, 381 U.S. 1, 24
(1965) (Douglas, I., dissenting). Justice Douglas was perhaps the most intrepid advocate of
a constitutional “right to know” under the First Amendment. In Zemzl v. Rusk, 381 U.S. 1
(1965), dissenting from the majority’s upholding of the government’s prohibition against
granting of passports to citizens desiring to travel to Cuba, he observed: “The right to know,
to converse with others, to consult with them, to observe social, phystcal, political and other
phenomena abroad as well as at home gives meaning and substance to freedom of expres-
sion and freedom of the press. Without those contacts First Amendment rights suffer.” 74
at 24 (Douglas, J., dissenting). Justice Douglas maintained that the “right to know” was
peripheral to the First Amendment enumerated guarantees: “The right to know is the corol-
lary of the right to speak or publish.” Miller v. California, 413 U.S. 135, 44 (1973) (Douglas,
J., dissenting). See a/so Hamling v. United States, 418 U.S. 87, 141 (1974) (Douglas, J.,
dissenting). Justice Douglas’ conception of the “right to know” embraced not only protec-
tion for individuals to receive whatever materials or information they desired, but also the
extension of special privileges to the press so that it could inform the public. Thus, dissent-
ing in Branzburg v. Hayes, 408 U.S. 665 (1972), he argued: “The press has a preferred
position in our constitutional scheme, . . . [because the press] bring[s] fulfiliment to the pub-
lic’s right to know.” Jd. at 721 (Douglas, J., dissenting). During his last years on the bench,
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Brennan three times,??! Justice Powell twice,???> Justice Marshall
twice??* and Justice Stevens once.?** By contrast, in dissenting opin-

Justice Douglas, quarrelling with the majority of the Burger Court, elaborated on his
Branzburg position and warned: “The right of the people to know has been greatly under-
mined by our decisions requiring, under pain of contempt, a reporter to disclose the sources
of the information he comes across in investigative reporting.” Columbia Broadcasting Sys.,
Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 165 (1973) (Douglas, J., dissenting). Precisely
because he viewed the political ideal of the public’s “right to know” as entailing a directly
enforceable right, Douglas objected to regulations which restricted public and press access to
government facilities. Hence, in Pell v. Procunier, 417 U.S. 817 (1974), he argued that the
ban on prison access was “an unconstitutional infringement on the public’s right to know
protected by the free press guarantee of the First Amendment.” /4. at 841 (Douglas, J,,
dissenting).

221. See Hamling v. United States, 418 U.S, 87, 141 (1974) (Douglas and Brennan, JJ.,
dissenting); Saxbe v. Washington Post Co., 417 U.S. 843, 850 (1974) (Powell and Brennan,
JJ., dissenting); Pell v. Procunier, 417 U.S. 817, 836 (1974) (Douglas and Brennan, JI., dis-
senting). Justice Brennan shares Justice Douglas’ interpretation, discussed in note 220
supra, of the contours of the First Amendment and the constitutional legitimacy of the pub-
lic’s “right to know” under the amendment. His position, however, is grounded on his un-
derstanding, if not entirely faithful interpretation, of Meiklejohn’s thesis on the First
Amendment. See Meiklejohn and Brennan, supra note 50. See also note 181 supra. Justice
Brennan concurred in Justice Powell’s dissenting opinion in Saxbe v. Washington Post Co.,
417 U.S. 843, 850 (1974) (Powell and Brennan, JJ., dissenting), and Justice Douglas’ dissent-
ing opinion in Pell v. Procunier, 417 U.S. 817, 836 (1974) (Douglas and Brennan, JJ., dis-
senting). :

222.g See Gannett Co. v. DePasquale, 99 S. Ct. 2898, 2915 (1979) (Powell, J., concurring);
Saxbe v. Washington Post Co., 417 U.S. 843, 873 (1974) (Powell, J., dissenting). Justice
Powell neither shares the broad interpretation of the First Amendment advocated by Jus-
tices Douglas and Brennan (see notes 181, 220 & 221 supra), nor would he give as extensive
scope to the public’s “right to know.” For instance, he would not grant the press special
privileges in order to fulfill the public’s “right to know.” However, he has indicated that he
is not entirely opposed to the constitutional legitimacy of a “right to know” and apparently
thinks that governmental policies must give reasonable consideration to the public’s interest
in knowing, See Gannett Co. v. DePasquale, 99 S. Ct. 2898, 2914-17 (1979) (Powell, J.,
concurring); Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978); Saxbe v. Wash-
ington Post Co., 417 U.S. 843, 873 (1974) (Powell, J., joined by Brennan & Marshall, JJ.,
dissenting). For a further discussion of Justice Powell’s concurring opinion in Ganrert, see
notes 261-66 and accompanying text #/7a.

223. See Saxbe v. Washington Post Co., 417 U.S. 843, 850 (1974) (Powell, J., dissenting,
joined by Brennan & Marshall, JJ.); Pell v. Procunier, 417 U.S. 817, 836 (1974) (Douglas, J.,
dissenting, joined by Brennan & Marshall, JJ.); Rosenbloom v. Metromedia, 403 U.S. 29, 78
(1971) (Marshall, J., dissenting). Justice Marshall apparently shares the interpretation of the
First Amendment and the public’s “right to know” advanced by Justices Douglas and Bren-
nan and discussed in notes 220 & 221 supra. He concurred with Justices Douglas and Pow-
ell in their dissents in Pe// and Saxbe, but departed with Justice Powell in Nixon v. Warner
Communications, Inc., 435 U.S. 589 (1978) and Gannett Co. v. DePasquale, 99 S. Ct. 2898
(1979). Justice Marshall did not participate in Houchins v. KQED, Inc., 438 U.S. 1 (1978),
but he likely would have joined Justice Brennan in the dissenting opinion written by Justice
Stevens. /d. at 2607 (Stevens, J., dissenting).

224. See Houchins v. KQED, Inc., 438 U.S. 1, 19 (1978) (Stevens, J., dissenting). See
also text accompanying notes 241-43 infra. Although he apparently believes that the pub-
lic’s “right to know” has constitutional legitimacy under the First Amendment, Justice Ste-
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ions, Chief Justice Burger twice*?* and Justice Rehnquist once??® have
specifically rejected the notion that the public has a directly enforceable
and unqualified “right to know.”

Therefore, the “status of an emerging constitutional right”**? ap-
pears determinable only from dicta and dissenting opinions. A brief
discussion of two recent cases will illustrate the Court’s treatment of
claims by individuals and the press for access to information so as to
inform the public and will further underscore the Court’s rejection of
claims to a directly enforceable “right to know” under the First
Amendment.*2®

In 1978, the Court in Houchins v. KQED, Inc.?* rejected, for the

vens does not share the broad construction of the amendment advocated by Justices
Brennan and Marshall. For an understanding of Justice Stevens’ interpretation of the First
Amendment, se¢ his opinion for the majority in FCC v. Pacifica Foundation, 434 U.S. 1008
(1978). Justice Stevens’ position on the amendment and the public’s “right to know” ap-
pears to be closest to that of Justice Powell. See notes 261-75 and accompanying text /nfra.

225. See Buckley v. Valeo, 424 U.S. 1, 235 (1976) (Burger, C.J., concurring in part and
dissenting in part); New York Times Co. v. United States, 403 U.S. 711, 749 (1971) (Burger,
C.J., dissenting). Chief Justice Burger has endeavored to adhere to the historical basis for
and background of the First Amendment. Moreover, recognition of an enforceable constitu-
tional “right to know” is at odds with his deference to congressional and state powers to
regulate expression and punish some forms of expression. Seg, e.g., Miller v. California, 413
U.S. 15 (1973). Chief Justice Burger, however, has entertained the notion that the public’s
“right to know” has some constitutional legitimacy as an abstract or background right of the
Constitution. His principal concern is that a “right to know” is not absolute or directly
enforceable. Dissenting in New York Times Co. v. United States, 403 U.S. 713 (1971), he
observed: “The newspapers make a derivative claim under the First Amendment; they de-
nominate this right as the public ‘right to know’; by implication . . . the right is asserted as
absolute . . . . The First Amendment right itself is not an absolute.” /4. at 749 (Burger,
C.J., dissenting). Again, in his concurring and dissenting opinion in Buckley v. Valeo, 424
U.S. 1 (1976), he addressed the political ideal of the public’s “right to know” in order to
underscore that “[t]he public right cught not be absolute ‘when its exercise reveals private
political convictions.” /4. at 237 (Burger, C.J., concurring in part and dissenting in part). In
this connection, see also /d. at 236-41.

226. See State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748,
785 (1976) (Rehnquist, J., dissenting). Among the present members of the Supreme Court,
Justice Rehnquist appears to be the least sympathetic to the political ideal of the public’s
“right to know” and its constitutional legitimacy. Dissenting from the Court’s holding that
the First Amendment offers some protection for commercial speech and, in particular, for
advertisements listing the prices of prescription drugs, Rehnquist candidly observed: “I can-
not distinguish between the public’s right to know the price of drugs and its right to know
the price of title searches or physical examinations or other professional services for which
standardized fees are charged.” /d. at 785 (Rehnquist, J., dissenting). See also Gannett Co.
v. DePasquale, 99 S. Ct. 2898, 2917 (1979) (Rehnquist, J., concurring). For a further discus-
sion of Justice Rehnquist’s concurring opinion in Ganrert, see notes 266-71 infra.

227, Emerson, Legal Foundations of the Right to Know, 1976 WasH, U.L.Q. 1, 23.

228. For a more extensive discussion of the “right to receive” and “‘right of access” cases,
see O’Brien, supra note 29.

229. 438 U.S. 1 (1978).
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third time in four years, media claims for access to prison facilities.
KQED, a San Francisco broadcasting station, challenged as a denial of
First Amendment rights the Alameda County Jail’s refusal of access to
a portion of the jail where, reportedly owing to the conditions of the
jail, a prisoner had committed suicide. KQED asked the Court to dis-
tinguish its rulings in Pe// v. Procunier™° and Saxbe v. Washingron Post
Co.,>! on the basis that the denial of access by the Alameda Jail was
total. In these cases, bare majorities had held that the prohibition of
personal interviews between reporters and individually designated in-
mates in federal and state prisons does not abridge freedom of the press
because such regulations do not deny the press access to sources of in-
formation available to members of the general public.>*> The federal
and state prisons involved in Pe// and Saxbe gave public tours; addi-
tionally, the state prison permitted the press, but not the general public,
to interview inmates selected at random.

The Court in Pe// and Saxbe reaffirmed its previous holdings that
“the First Amendment does not guarantee the press a constitutional
right of special access to information not available to the public gener-
ally.”?** In Houchins, the Court again held that the First Amendment
does not mandate a right of access to information or materials within
the control of the government. Chief Justice Burger, who authored the
plurality opinion,®* took pains to reject the claim that, because the
press has a right to gather information®* and because of the impor-
tance of an informed public and the crucial role which the press plays
in providing information to the public,?®¢ the press is entitled to special
privileges. He concluded that

[KQED’s] argument is flawed, not only because it lacks prec-
edential support and is contrary to statements in this Court’s
opinions, but also because it invites the Court to involve itself in
what is clearly a legislative task which the Constitution has left to

the political processes. Whether the government should open pe-

nal institutions in the manner sought by [KQED] is a question of

policy which a 1e§islative body might appropriately resolve one

way or the other.”’

230. 417 U.8, 817 (1974).

231. 417 U.S. 843 (1974).

232. Pell v. Procunier, 417 U.S. at 8§33-34.

233, Branzburg v. Hayes, 408 U.S. 665, 684 (1972), quoted with approval in Pell v.
Procunier, 417 U.S. 817, 833 (1974).

234. Chief Justice Burger’s opinion was joined by Justices White and Rehnquist.

235. See Houchins v. KQED, Inc., 438 U.S. 1, 8-16 (1978).

236, fd See also notes 123-41 and accompanying text supra.

237. 1d at 12.
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Chief Justice Burger thus recognized that the public’s “right to know”
is a political ideal which does not require recognition of a directly en-
forceable right and that the Court has not historically endorsed such a
right.2*® He further noted that the Court’s delineation of an affirmative
“right to know,” or right of access to governmental facilities, would
improperly expand the Court’s supervisory role in reviewing the poli-
cies of legislatures and government institutions.*°

In contrast, the dissenting justices**® thought that the basic “ques-
tion is whether [the Alameda County Jail’s] policies, which cut off the
flow of information at its source, abridged the public’s right to be in-
formed about [the jail’s] conditions.”?*! Justice Stevens, the author of
the dissenting opinion, argued that the press should be permitted some
special privileges—but not unlimited access to government facilities or
materials—because without some protection, “the process of self-gov-
ernance contemplated by the Framers would be stripped of its sub-
stance.”?#? Justice Stevens therefore rehearsed Justice Powell’s
dissenting opinion in Saxbe, wherein Justice Powell observed:

This constitutionally established role of the news media [in
informing the public] is directly implicated here. For good rea-
sons, unrestrained public access is not permitted. The people
must therefore depend on the press for information concerning
public institutions. The Bureau’s absolute prohibition of pris-
oner-press interviews negates the ability of the press to discharge
that function and thereby substantially impairs the right of the
people to a free flow of information and ideas on the conduct of
their Government. The underlying right is the right of the public

generally. The press is the necessary representative of the pub-
lic’s interest in this context and the instrumentality which effects

the public’s right.243

Ostensibly, what divides Chief Justice Burger and Justices Rehn-
quist, Blackmun, White and Stewart, on the one hand, and Justices Ste-
vens, Powell, Brennan and Marshall, on the other hand, is that the
latter are willing to allow the press special privileges so as to inform the
public of vital issues and current events. Accordingly, only the latter
are willing to fashion a limited “right to know” based on dicta concern-
ing the First Amendment’s protection of the right to receive materi-

238. See notes 123-70 and accompanying text supra.

239. See notes 146-78 and accompanying text supra.

240. Justice Stevens, who authored the dissenting opinion, was joined by Justices Bren-
nan and Powell.

241. 438 USS. 1, 34 (1978) (Stevens, J., dissenting).

242, 1d. at 32.

243. 417 U.S. at 864 (1974) (Powell, J., dissenting).
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als*** and, even more generally, concerning the import of free and
unrestricted dissemination of information to the body politic.2*°> They
are also willing to assume the task of line-drawing in determining the
reasonableness of policies restricting public access to government facili-
ties or materials and in deciding what the public has or has not a “right
to know.”

Fundamentally, however, the Justices are also divided over the
question of whether claims to a directly enforceable “right to know”
have constitutional legitimacy and salutary consequences which justify
the granting of special privileges to the press and involving the courts
more deeply in policies regulating public and press access to govern-
mental materials and facilities. Whereas Justice Stevens’ group would
find a limited but enforceable “right to know” constitutionally defensi-
ble and auspicious, Chief Justice Burger and his group have held such
an affirmative right not to be legitimate.

The Supreme Court nevertheless may not be as clearly divided as
it appears. In Gannett Co. v. DePasquale,**® the petitioner asked the
Court to recognize an independent and affirmative right of access to
pretrial proceedings under the First, Sixth and Fourteenth Amend-
ments. At a pretrial hearing on the suppression of allegedly involun-
tary confessions and certain physical evidence, the defendants had
requested that the public and the press be excluded from the hearing on
the grounds that adverse pretrial publicity would jeopardize their abil-
ity to receive a fair trial. The district attorney did not oppose the mo-
tion for closure, nor did a reporter, who was employed by Gannett
Company and present at the hearing. The trial judge granted the mo-
tion. The following day, the reporter requested a copy of the pretrial
transcript and asserted a right to cover the proceeding. The trial judge
denied the request. On appeal, the reporter successfully challenged the

244. The “right to receive” emerged from dicta in Virginia State Bd. of Pharmacy v.
Virginia Citizens Consumer Council, 425 U.S. 748 (1976) (commercial speech); Procunier v.
Martinez, 416 U.S. 396 (1974) (personal correspondence of prisoners); Stanley v. Georgia,
394 U.S. 557, 564 (1969) (possession of obscenity); Griswold v. Connecticut, 381 U.S. 479,
482-83 (1965) (contraceptive information); Lamont v. Postmaster General, 381 U.S. 301, 307
{1965) (political information); Marsh v. Alabama, 326 U.S. 501, 505 (1946) (religious materi-
als); Martin v. Struthers, 319 U.S. 141, 143, 149 (1943) (religious literature). The Court
rejected claims to the right in Kleindienst v. Mandel, 408 U.S. 753, 762 (1972), and Zemel v.
Rusk, 381 U.S. 1 (1965). The Court has also recognized the correlative right of an individual
to refuse materials. .See Rowan v. United States Post Office Dep’t, 397 U.S 728, 738-39
(1970) (right to refuse mailings of obscene materials); Breard v. Alexandria, 341 U.S. 622,
641-45 (1951} (right not to be solicited by door-to-door salesmen in one’s home); Kovacs v.
Cooper, 336 U.S. 77, 87-89 (1949) (right not to listen to sound trucks).

245, See notes 7 & 123-41 and accompanying text supra.

246. 99 S. Ct. 2898 (1979).
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trial judge’s orders as violative of the First, Sixth and Fourteenth
Amendments, but the New York Court of Appeals subsequently re-
versed, upholding the exclusion of the public and the press from pre-
trial proceedings. Gannett petitioned the Supreme Court for review,
arguing that the Sixth Amendment conferred a right of access on the
public and the press to attend pretrial hearings as well as trials and
urging the Court to narrow its holdings in Pe//, Saxbe and Houchins by
recognizing a First and Fourteenth Amendment right to attend pretrial
hearings. The Supreme Court heard the case during the 1978-1979
Term.

As in Pell and Saxbe, Justice Stewart wrote the opinion for a five-
member majority. Justices Stevens and Powell, however, now joined
Chief Justice Burger and Justice Rehnquist, the latter three justices
writing concurring opinions.**’ Justices Brennan and Marshall, the
staunchest supporters of an affirmative constitutional “right to know,”
were joined by Justices Blackmun and White in a dissenting opinion
authored by Justice Blackmun.?*® The line-up of the justices appar-
ently resulted from their giving precedence to the Sixth Amendment
claim rather than the claim for a First Amendment right of access. A
brief review of each of the opinions in Ganners nonetheless indicates
the continuing divisions within the Court over the First Amendment
and the public’s “right to know.”24°

After summarizing the circumstances of the litigation, Justice
Stewart observed that “the Constitution nowhere mentions any right of
access to a criminal trial on the part of the public; its guarantee, like the
others enumerated, is personal to the accused.”?*® Yet the issue in Garn-
nett was “whether members of the public have an enforceable right to a
public trial that can be asserted independently of the parties in the liti-
gation.”! Justice Stewart differed from the dissenters in concluding
that—notwithstanding common law practices, the importance of open
criminal trials and authorities from William Blackstone to Thomas

247, Id. at 2913 (Burger, CJ., concurring); /4. at 2914 (Powell, J., concurring); /2. at 2917
(Rehnquist, J., concurring).

248. /d. at 2919 (Blackmun, J., dissenting).

249. The divisions within the Court in deciding Gannet? itself have caused considerable
confusion among lower courts. In the fourteen weeks after Gannert was rendered, there were
seventy-five attempts to close criminal proceedings, resulting in the closure of thirty-eight
pretrial proceedings and six trials. See Mintz, High Court to Decide on Issue on Closing
Criminal Trials, Washington Post, Oct. 9, 1979, at A4, On October 9, 1979, the Supreme
Court accepted for review a Richmond, Virginia, newspaper’s challenge to the closure of a
murder trial. Richmond Newspapers, Inc. v. Virginia, Docket No. 79-243.

250. 99 8. Ct. at 2905.

251, 7d. at 2907,
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Cooley**>—the Sixth Amendment’s guarantee that “the accused shall
enjoy the right to a speedy and public triai”?*? did not grant the public
or the press a right of access to criminal trials.?** More importantly for
the purposes here, Justice Stewart thought that any First Amendment
right of access had been adequately considered in the trial judge’s de-
termination that publicity of the pretrial hearing would pose a “reason-
able probability of prejudice to the defendants.”® Justice Stewart
thought it significant that the trial judge had entertained the press’ ob-
jections to closure and that, in any event, the denial of access had been
only temporary, not absolute, since after the defendants had pleaded
guilty, the press had been permitted to obtain a copy of the suppression
hearing transcript.>*® Justice Stewart thus concluded: “We need not
decide in the abstract . . . whether there is any such constitutional
right. For even assuming, arguendo, that the First and Fourteenth
Amendments may guarantee such access in some situations, a question
we do not decide, this putative right was given all appropriate defer-
ence by the state #is/ prius court in the present case.”2>7

Chief Justice Burger joined Justice Stewart’s opinion and wrote a
concurring opinion?* to emphasize that the decision dealt with pretrial
hearings and to clarify the nature of such proceedings.

Justice Powell, who also wrote a concurring opinion,®”® addressed
the First Amendment issues which Justice Stewart had reserved. Jus-
tice Powell, once again®%® emphasizing “the importance of the public’s
having accurate information concerning the operation of its criminal

252. Seze J. BENTHAM, A TREATISE ON JUDICIAL EVIDENCE 67 (1827); BLACKSTONE,
supra note 107, at 372-73; CooLEY, supra note 113 at 931-32; 1 ELLIOT’S DEBATES, supra
note 54, at 328; STORY, supra note 109, at 662. While recognizing that a “trial is not a ‘free
trade in ideas,” ” Bridges v. California, 314 U.S. 252, 283 (1941) (Frankfurter, J., dissenting),
the Court has, consistent with common law practices, acknowledged that “the public has the
right to be informed as to what occurs in its courts, but reporters of all media, including
television, are always present if they wish to be and are plainly free to report whatever
occurs in open court through their respective media.” Estes v. Texas, 381 U.S. 532, 541-42
(1965). While the Court has rejected the view that the press has special privileges to cover
trials, it has historically acknowledged the special role of the press in securing information
for the public and, thereby, also safeguarding the defendant “against the miscarriage of
Justice by subjecting the police, prosecutors, and judicial processes to extensive public scru-
tiny and criticism.” Sheppard v. Maxwell, 384 U.S. 333, 350 (1966).

253. U.S. ConsTt. amend. VI

254. Gannett Co. v. DePasquale, 99 S. Ct. 2898, 2911 (1979).

255. Id. at 2912.

256. /1d.

257. 1d.

258. /1d. at 2913. (Burger, CJ., concurring).

259. /4. at 2914 (Powell, J,, concurring).

260. See note 222 supra.
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justice system,” would have held “explicitly that petitioner’s reporter
had an interest protected by the First and Fourteenth Amendments.”2®!
Attempting to remain consistent with his concurring opinion in
Branzburg v. Hayes,”* Powell thought that some accommodation of
the First Amendment rights of the public and the press should be ac-
knowledged. He maintained that a right of access is not absolute and
that “[i]t is limited both by the constitutional right of the defendants to
a fair trial . . . and by the needs of government to obtain just convic-
tions and to preserve the confidentiality of sensitive information and
the identity of informants.”?¢* Justice Powell would recognize a “right
to know” which is limited but enforceable in some circumstances. In-
deed, what particularly disturbed him in Ganrerr was that the Court
failed to articulate a procedure or standard by which lower courts
might balance the First Amendment rights of the public and the press
against the interests of the government and the criminal defendants. In
joining with the majority, however, Justice Powell, along with Justice
Stevens, abandoned his fellow dissenters in Houchins, Saxbe and Pell,
because he found the trial judge’s balancing of the public’s First
Amendment interests against those of the government and the defend-
ant acceptable and because he endorsed Justice Stewart’s interpretation
of the Sixth Amendment as neither requiring a public trial nor granting
an enforceable right of access for members of the public or the press
such that the closure of pretrial hearings might be challenged.

Justice Rehnquist wrote a concurring opinion?* to emphasize that
“the public does not have any Sixth Amendment right of access to such
proceedings”?® and to address Justice Powell’s understanding of the
First Amendment issues. He emphasized that the Court’s reservations
on the First Amendment claims of access were more apparent than
real, because “it is clear that this Court repeatedly has held that there is
no First Amendment right of access in the public or the press to judicial
or other governmental proceedings.”?%® Justice Rehnquist’s observa-
tion was not prompted by Justice Stewart’s personal reservations on the
First Amendment claims, but rather by the fact that Justice Stewart was
undoubtedly required to express public reservations in order to win the
votes of Justices Stevens and Powell, since Justices Blackmun and
White dissented over the Sixth Amendment issue. Indeed, Justice

261. 99 S. Ct. at 2914 (Powell, J., concurring).

262. 408 U.S. 665, 709 (1972) (Powell, J., concurring).
263. 99 S. Ct. at 2915 (Powell, J., concurring).

264. Id. at 2917 (Rehnquist, J., concurring).

265. Id at 2918.

266. Id
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Rehnquist reminds us of Justice Stewart’s position by quoting from
Stewart’s concurring opinion in Howuchins: “The First and Fourteenth
Amendments do not guarantee the public a right of access to informa-
tion generated or controlled by government, nor do they guarantee the
press any basic right of access superior to that of the public generally.
The Constitution does no more than assure the public and the press
equal access once government has opened its doors.”?¢” Justice Rehn-
quist’s opinion thus was designed to publicly castigate Justice Powell,
as well as Justices Brennan, Marshall and Stevens and certain of the
Court’s commentators, for construing “the First Amendment [as] some
sort of constitutional ‘sunshine law’ that requires notice, an opportunity
to be heard and subsequent reasons before a government proceeding
may be closed to the public and press.”25®

Justice Blackmun, author of the dissenting opinion,?®® quarreled
only with the majority’s understanding of the Sixth Amendment public
trial guarantee. He concluded that the amendment, by “establishing
the public’s right of access to a criminal trial and a pretrial proceeding,
also fixes the rights of the press. . . .”?’° Like Justice Stewart, he did
not reach the First Amendment issue, commenting only that “[tjo the
extent the Constitution protects a right of public access to the proceed-
ing, the standards enunciated under the Sixth Amendment suffice to
protect that right.”?’! It is understandable that the dissenters also de-
clined to address the First Amendment issue, because Justices Black-
mun and White reject the notion that the First Amendment guarantees
either a “right to know” to the public or special privileges for the press
to gather and publish materials so as to inform the public. Remarka-
bly, neither Justice Brennan nor Justice Marshall wrote separate dis-
senting opinions; yet, their broad interpretations of the First
Amendment and the public’s “right to know” appear in several easlier
dissenting opinions.?’?

267. 438 U.S. at 16 (Stewart, J., concurfing), guoted in Gannett Co. v. DePasquale, 99 S.
Ct. 2898, 2918 (1979) (Rehnquist, J., concurring). Thirteen years before Houchins, Justice
Stewart had expressed concern over the public’s “right to know” in connection with criminal
trials. In Estes v. Texas, 381 U.S. 532 (1965), he stated: “The suggestion that there are limits
upon the public’s right to know what goes on in the courts causes me deep concern.” /d, at
614-15 (Stewart, J., dissenting). Justice Stewart’s opinion for the Court in Ganners indicates
that his concern was not very deep or that he has rethought the nature of the public’s “right
to know” about the proceedings of criminal trials.

268. 99 S. Ct. at 2918 (Rehnquist, J., concurring).

269. /1d. at 2919 (Blackmun, J., dissenting, joined by Brennan, White & Marshall, JJ.).

270. Jd. at 2939 (Blackmun, J., dissenting).

271. /1d at 2940.

272, See notes 221 & 223 supra.
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In historical perspective, Houchins and DePasquale underscore the
Supreme Court’s refusal to interpret the First Amendment as guaran-
teeing an affirmative and enforceable “right to know.” Furthermore,
Emerson to the contrary, the public’s “right to know” is not emerging,
but is rather likely to continue to be submerged in dicta and dissenting
opinions. The Burger Court promises to remain divided, although in-
dividual alignments may vary. The Chief Justice and Justices Stewart
and Rehnquist will likely remain adamant in denying legitimacy to an
enforceable “right to know” under the First Amendment. Justices
Blackmun and White will probably continue to agree with them on this
point. By contrast, Justices Brennan and Marshall will probably pessist
in dissenting because of their broad construction of the First Amend-
ment and their willingness to involve the Court in reviewing policies
that deny the public or the press access to government facilities or
materials. While Justices Stevens and Powell would also defend the
public’s “right to know™” under the First Amendment, they are hesitant
to subject the First Amendment, or the scope of the public’s “right to
know,” to the broad construction favored by Justice Brennan or Justice
Marshall.2”® Moreover, they seem not to desire the Court’s entangling
itself in determinations of the reasonableness of governmental informa-
tion policies. Therefore, just as they did in Garnert, Justices Stevens
and Powell may well abandon Justices Brennan and Marshall when
they determine that the government has reasonably considered the in-
terests of an informed public in denying the public or the press access
to particular facilities or materials.

Conclusion

The increasing popularity of the political ideal of a public “right to
know” and the societal importance of freedom of the press do not jus-
tify the delineation of a “right to know” under the First Amendment.
Emerson and other contemporary scholars to the contrary, a directly
enforceable “right to know” appears neither desirable nor defensible in
terms of its alleged historical basis or developments in First Amend-
ment litigation. To comprehend the important truth of Justice Stew-
art’s observation that “[t]he public’s interest in knowing about its
government is protected by the guarantee of a Free Press, but the pro-
tection is indirect,”?’# is both to appreciate the public’s “right to know”
as a political ideal and to understand the illegitimacy of a directly en-

273. See notes 222 & 224 supra.
274. Stewart, “Or of the FPress,” 26 HasTiNGs L.J. 631, 636 (1975).
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forceable constitutional “right to know.” The authors of the Constitu-
tion and the First Amendment recognized the need for a delicate
balance between the public’s right of access to information concerning
governmental affairs and efficient representative government. Still,
that balance was to be secured not by a directly enforceable “right to
know,” but rather by the specifically guaranteed freedoms of speech
and press as well as the electoral powers of citizens. As the Supreme
Court has consistently maintained, the Constitution and, in particular,
the First Amendment neither contemplate an enforceable “right to
know” nor justify the fashioning of such a right. Instead, Congress and
the state legislatures are responsible for determining policies and prac-
tices as to governmental information. In the last decade, major legisla-
tion designed to ensure governmental openness and to vindicate the
public’s “right to know” has been enacted.?”> These important policy
developments, however, do not legitimate claims of a constitutional
“right to know.” Indeed, as a majority of the Burger Court has endeav-
ored to teach, “The Constitution itself is neither a Freedom of Informa-
tion Act nor an Official Secrets Act.”?¢ The lessons for Emerson and
others and particularly for members of the press, who would prevail
upon the Court to delineate a constitutional “right to know,” may well
prove bitter. Yet, if recent rulings are bitter, perhaps it is because the
commentators and the press have failed to apprehend and appreciate
the limitations of the First Amendment as well as the Supreme Court’s
limited role under the Constitution.

275. See, e.g., Symposium on the Freedom of Information Act, 39 PUB. AD. Rev. 310-32
(1979); O'Brien, Privacy and the Right of Access: Purposes and Paradoxes of Information
Control, 30 Ap. L. REv. 45, 56-62 (1978).

276. Stewart, “Or of the Press,” 26 HasTINGs L.J. 631, 636 (1975).






