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other section 1983 cases to suits brought against federal officials
under the Federal Constitution, unless absolute immunity is
deemed essential for the conduct of public business.

Subsequent to Bivens, numerous lower federal courts have de-
cided cases involving alleged constitutional torts. A substantial
body of case law has developed regarding the procedural and sub-
stantive aspects involved in litigation of this type. Issues involving
the statute of limitations, amount-in-controversy, standards for
judging the sufficiency of pleadings, injunctive relief, the doctrine
of respondeat superior, the extension of Bivens to other constitu-
tional provisions, and problems of good faith and scope of duty
have been developed elsewhere and will not be dealt with here.2®°
Each of these issues is controversial and problematic, however, and
differences naturally exist in the manner in which the various cir-
cuits resolve them. In Economou, the Supreme Court discussed
broad policy considerations but failed to explain with care or preci-
sion the principles which are to govern litigation against federal
officials. Some of these issues will be resolved by applying case law
developed in section 1983 litigation. Many will be resolved of ne-
cessity on a case-by-case basis. In many instances, different rules
will prevail among the circuits.?®* A careful reading of Scheuer v.
Rhodes in conjunction with Butz v. Economou reveals several fun-
damental principles that will control emerging constitutional tort
litigation.

The qualified immunity established in Scheuer v. Rhodes is
controlling in federal constitutional tort suits. Although the Su-
preme Court had provided a definition of qualified immunity in
Scheuer,?®? the impact of the substitution of qualified immunity
for absolute immunity was noted by the dissent in Economou:

Putting to one side the illogic and impracticability of distinguish-

ing between constitutional and common-law claims for purposes

of immunity, which will be discussed shortly, this sort of immu-

290. See Lehmann, supra note 15, at 544-92.

291. This problem was also recognized by Justice Stevens, dissenting in Procunier v.
Navarette: “I have no quarrel with the extension of a qualified immunity defense to all state
agents. A public servant who is conscientiously doing his job to the best of his ability should
rarely, if ever, be exposed to the risk of damage liability. But when the Court makes the
qualified immunity available to all potential defendants, it is especially important that the
contours of this affirmative defense be explained with care and precision.” 434 U.S. 555, 569
(1978).

292. See note 279 and accompanying text supre; Lehmann, supra note 15, at 587-91.
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nity analysis badly misses the mark. It amounts to saying that an
official has immunity until someone alleges he has acted unconsti-
tutionally. But that is no immunity at all: The “immunity” disap-
pears at the very moment when it is needed.?®®

The dissent went on to explain that the critical inquiry in applying
immunity should not turn on whether or not a constitutional tort
was committed.?®* The critical inquiry focuses on whether the ac-
tion was taken in the discharge of official duties.?®®

In Bivens, the Second Circuit established a simple test for de-
termining whether an official commits an actionable constitutional
tort. Under Bivens, no actionable wrong exists either if the offi-
cial’s act was within the scope of his duties as an official tradition-
ally granted immunity or if the function involved a discretionary
act. If the official cannot establish that he qualifies under either
the “scope of duties” or “discretionary act” standards (which
would qualify him for absolute immunity), the official may still
avoid liability by proving both that actions were taken in a good-
faith belief that the conduct was lawful and that this belief was
reasonable.?®® Economou eliminates the possibility of a dismissal
based upon simple affidavits establishing a “scope of duties” or
“discretionary act” defense. Rather, as a general rule, federal offi-
cials must now defend on the merits by proving their good faith
and reasonable belief.?®? It is this result which is criticized by Jus-
tice Rehnquist in his dissent.?®®

Barr v. Matteo controls in suits for common-law torts which
are not brought directly under the Constitution, and federal offi-
cials will, as before, be held absolutely immune for acts within the
“outer perimeter of their duties.”?®® The Court reasoned that an
immunity defense is inapplicable to unconstitutional acts, how-
ever.*® Thus, Barr’s immunity doctrine applies to tortious but not
constitutional conduct, while the Economou qualified-immunity
rule applies only where a constitutional tort is alleged.

293, 438 U.S. at 520 (Rehnquist, J., dissenting).

294, Id.

295. Id.

296. See Bivens v. Six Unknown Named Agents, 456 F.2d 1339, 1342-48 {2d Cir. 1972).

297. See Expeditions Unlimited Aquatic Enterprises, Inc. v. Smithsonian Inst., 566
F.2d 289, 292 (D.C. Cir. 1977)(en banc).

298. 438 U.S, at 518-23.

299. Id. at 489-90.

300. Id. at 490-91, 495 n.22.
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In Evans v. Wright,®* a case considered after Butz v. Econo-
mou, employees of the Department of Health, Education and Wel-
fare were sued for tortious interference with the contractual rela-
tions of a medical-equipment supplier. The Fifth Circuit
considered the applicability of Economou but applied Barr v. Mat-
teo and held that where a suit is for ordinary tort claims, the offi-
cial immunity doctrine continues to apply.®°?

As stated in the introduction, the common-law constitutional
tort distinction is at least a semi-hollow one. Many common-law
torts have constitutional tort analogs that can be asserted to pierce
the shield of immunity and proceed through discovery to trial on
the merits. Judge Merritt’s dissent in Granger v. Marek,?*® another
case decided after Economou, cuts to the heart of the difficulty
raised by the common-law constitutional tort distinction:

Though the Court’s holding in Economou is clearly limited to
constitutional claims as distinguished from state tort claims, the
reasoning of the opinion leads me to the conclusion that the
choice between absolute immunity and qualified immunity for
public officers should turn on the role and function of the official
and not on whether the alleged wrong sounds in tort or under the
Constitution. When framing a complaint against a public officer,
an assault, a trespass, a false imprisonment or false arrest, a libel,
as well as various invasions of privacy and interferences with con-
tractual relationships, can be characterized just as easily as a con-
stitutional wrong as a tort. Making immunity turn on a distinc-
tion between common law torts and constitutional wrongs simply
encourages pleaders to wrap familiar common law concepts in a
new vernacular of constitutional deprivation.3%

In Economou, the Supreme Court established the proposition that
“[i]nsubstantial lawsuits can be quickly terminated by federal
courts alert to the possibilities of artful pleading. Unless the com-
plaint states a compensable claim for relief under the Federal Con-
stitution, it should not survive a motion to dismiss.”**> Similarly,
the Court stated that firm application of the Federal Rules of Civil -
Procedure will ensure that federal officials are not harassed by friv-

301, 582 F.2d 20 (5th Cir. 1978).

302, Id. at 21.

303. 583 F.2d 781, 786 (6th Cir. 1978).
304. Id. (Merritt, J., dissenting).

305. 438 U.S. at 507-08.
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olous lawsuits.”®*® This seems to imply that the Court intended
that constitutional tort cases be scrutinized by wary federal courts
and that constitutional remedies not be implied in most cases.
Notwithstanding the admonitions of the Supreme Court, however,
at least one court that has considered the immunity of federal offi-
cials since Butz has raised the existence of a constitutional cause of
action sua sponte.®®” When the Court’s language in Economou is
compared with the Federal Rules of Civil Procedure and the law
developed thereunder, the likelihood of an evolving restrictive
standard seems remote. For example, in the context of Rule
12(b)(6), a claim may be dismissed if it is obviously without merit
or is wholly frivolous.3*® A similar test must be overcome by an
official who seeks summary judgment. Under Rule 56,
[t]he movant . . . must carry the burden of demonstrating the
absence of any genuine issue as to any material fact, and the
party opposing the motion is entitled to all favorable inferences
deducible from the parties’ evidentiary representations. The
court’s function is not to resolve any such issue, but only to ascer-
tain whether any exists, and all doubts in that regard must be
resolved against summary judgment.®?®

These rules appear to contradict the Court’s assurance in Econo-
mou that many constitutional tort allegations will be disposed of
on the pleadings.5°

In an apparent effort to create a loophole through which lower
courts may confer absolute immunity in exceptional cases, the Su-
preme Court enunciated an exception to the general rule of Econo-
mou. Absolute immunity will continue to be a viable defense in
those exceptional situations where it is demonstrated that such im-
munity is “essential for the conduct of the public business.”*** Two
post-Bivens cases illustrate how this exception might be applied.

In Tigue v. Swaim,®? a military officer sued his commander,

306. Id. at 508.

307. Tigue v. Swaim, 585 F.2d 909, 914 (8th Cir. 1978).

308. Fep. R. Civ. P. 12(b)(6); Hagans v. Lavine, 415 U.S. 528, 537-38 (1974).

309. Bouchard v. Washington, 514 F.2d 824, 827 (D.C. Cir. 1975) {footnotes omitted).

310. See also Tabaclera Severiano Jorge, S.A. v. Standard Cigar Co., 392 F.2d 706 (5th
Cir. 1968), cert. denied, 393 U.S. 924 (1968) (holding that on motion for summary judgment
facts will be viewed in a light most favorable to the non-moving party); Payne v. District of
Columbia, 559 F.2d 809 (D.C. Cir. 1977) (discussing the standard for determining whether
constitutional claims are made solely for the purpose of obtaining jurisdiction).

311. 438 U.S. at 507.

312. 585 F.2d 909 (8th Cir. 1978).
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accusing the superior officer of libel and false imprisonment. The
district court applied the Barr v. Matteo doctrine of absolute im-
munity since common-law torts were alleged.?** The Eighth Circuit
adopted the commander’s assertion that federal officials sued for
common-law torts such as false imprisonment and libel are entitled
to absolute immunity,!* but found that the complaint alleged facts
sufficient to establish unlawful deprivation of liberty without due
process of law.3?® On its own motion, the Court concluded that the
complaint was not limited to common-law violations, but that it
also embodied constitutional allegations.?*® The court then applied
Economou:

In our view, we have no other alternative under Butz v. Econo-
mou than to hold that military officers during peacetime are not
automatically clothed with absolute immunity in every situation.
Butz demands a particularized inquiry into the functions an offi-
cial performs and the circumstances under which they are per-
formed prior to the granting of absolute immunity. . . . Whether
they are so entitled depends on an analysis of the functions they
perform, their immunity under common law and the interests
sought to be protected.®'?

The court took notice of the parties’ duties, which included dealing
with nuclear weapons and the national security interests involved,
and found that the commander was engaged in a spemal function
entitling him to absolute immunity.3*®

In Granger v. Marek,®*® originally a state court action, a tax
preparer alleged the common law tort of intentional infliction of
mental and physical distress against several agents of the Internal
Revenue Service. The case was removed to federal court under Ti-
tle 28 of the United States Code, section 1442(a)(1). The complaint
alleged that the agents sought out plaintiff’s clients and advised
them (1) that they would be audited solely for doing business with
plaintiff; (2) that plaintiff’s competitors charged less and should be
employed instead of the plaintiff; and (3) that the plaintiff was

313. Id. at 910.

314. Id. at 914.

315. Id. at 913.

316. Id.

317. Id. at 913-14.

318. Id. at 914. Cf. Jaffee v. United States, 592 F.2d 712 (3d Cir.), cert. denied, 441
U.S. 961 (1980); Thornwell v. United States, 471 F. Supp. 344 (D.D.C. 1979).

319. 583 F.2d 781 (6th Cir. 1978).
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suspected of criminal activity. The agents allegedly had threatened
to put the plaintiff out of business. The district court held that the
agents were immune from suit because they had acted within the
scope of their official duties as federal officers.®*® On appeal, the
Sixth Circuit affirmed.®** The court considered Butz v. Economou
and analyzed the case under criteria that Economou had held ap-
plicable previously only in suits brought directly under the Consti-
tution. Rather than following Barr v. Matteo, the court relied on
Scheuer v. Rhodes but defined the scope of immunity in accor-
dance with guidelines established in Economou.’?? The court
quoted, and explicitly approved, the district court’s finding that
agents of the Internal Revenue Service were government officials
entitled to immunity. “The implicit nature of the duties performed
by the . . . investigatory agents of the IRS makes them particu-
larly susceptible to suit by those who may be investigated. Tax col-
lectors, and those who assist them, have never been the objects of
over-affection by the American Public,”??* Both courts concluded
that these agents, by virtue of their duties, are in a class that
should be afforded the same absolute immunity as that extended
to judges and prosecutors. The courts did not explore whether the
agents had acted in good faith.**

Unfortunately, the Supreme Court did not specify criteria for
testing the qualification, “essential to the public business.”*?® In
light of the principle cases cited in Economou,®*® however, several
considerations applicable to many federal officials, including per-
sonnel managers, may bring such officials within this exception: (1)
qualified immunity invariably leads to suits which would consume
time and energies that would otherwise be devoted to government
service;*2? (2) permitting suit would undermine agency administra-

320. Id. at 782.

321. Id.

322. Id. at 783-84.

323, Id. at 784.

324. The district court considered scope of authority, but did not discuss good faith.
The court of appeals did not rely on the Scheuer tests. Id. at 784-85. Cf. Dema v. Feddor,
470 F. Supp. 152 (N.D. 11l. 1979).

325. See, e.g., Laing v. United States, 423 U.S. 161, 209-10 n.14 (1976) (Blackmun, J.,
dissenting).

326. Imbler v. Pachtman, 424 U.S. 409 (1976); Scheuer v. Rhodes, 416 U.S. 232 (1974);
Pierson v. Ray, 386 U.S. 547 (1967); Barr v. Matteo, 360 U.S. 564 (1959).

327. See, e.g., Barr v. Matteo, 360 U.S. at 571-76; Spalding v. Vilas, 161 U.S. at 498;
Butz v. Economou, 438 U.S. at 517-30 (Rehnquist, J., concurring in part and dissenting in
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tive processes and procedures of the Civil Service Reform Act, or a
similar statutory or regulatory scheme;*?® (3) established remedies
short of litigation are less deleterious to morale and discipline
among federal employees; (4) the government employee plaintiff is
distinguishable from the private citizen plaintiff in the context of
constitutional litigation;**® (5) supervisors must be free to exercise
discretion and independent judgment in managing agency af-
fairs;®*°® (6) supervisors who take adverse action against an em-
ployee may be likened to prosecutors;®®' (7) many rights are al-
ready fully protected by internal agency review and appeals to the
Civil Service Commission;*3? (8) the courtroom may be a less effec-
tive means to test employer misconduct if others are available;33®
(9) qualified immunity would unduly inhibit established and effec-
tive personnel management mechanisms and would impair the
manager’s ability to deal with employees with necessary candor
and decisiveness and would have a chilling effect on the exercise of
crucial managerial prerogatives; and (10) the rights asserted by the
employee are circumscribed by management necessities and the
imperative of maintaining an orderly and efficient public

part).

328. " See, e.g., Citizens Savings v. Califano, 480 F. Supp. 843 (D.D.C. 1979); Neely v.
Blumenthal, 458 F. Supp. 945 (D.D.C. 1978). As a general rule, statutory remedies will be
held exclusive. See Brown v. G.S.A., 425 U.S. 820 (1976); United States v. Demko, 385 U.S.
149 (1966). )

329. This principle has been judicially recognized. See, e.g., Pickering v. Board of
Educ., 391 U.S. 563 (1968) (balancing public employee’s right to free speech against the
employer’s need to promote the efficiency of the service, recognizing that a teacher’s status
as employee was distinguishable from that of a citizen and that the interests of an employer
dealing with its employee differ significantly from its interests in regard to the population in
general). Reasonable restrictions on an employee’s partisan political activity have been up-
held. See the Hatch Act, 5 U.S.C. § 7321 (1976). See also Broadrick v. Oklahoma, 413 U.S.
601 (1973) (upholding state restrictions on political activity); Civil Service Comm’n v. Na-
tional Ass'n of Letter Carriers, 413 U.S. 548 (1973); United Public Workers v. Mitchell, 330
U.S. 75 (1947). Regarding restriction of political affiliations by the government, see Law
Students Research Council v. Wadmond, 401 U.S. 154 (1971); Keyishian v. Board of Re-
gents, 385 U.S. 589 (1967).

330. See note 327 supra.

331. See Butz v. Economou, 438 U.S. at 509-10.

332. Where an adequate remedy exists, the rationale of Bivens does not apply. See
note 328 supra. See also Lehmann, supra note 15, at 566-72.

333. The national labor policy has long favored arbitration of disputes as a means of
settlement preferable to litigation because of the expertise of the arbitrator to whom consid-
erable deference is given by the courts. See The Steelworkers Trilogy of 1960, 363 11.S. 564,
574, 593 (1960).



724 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 8:671

administration.3*

Economou further instructed that “ ‘special factors counselling
hesitation’ ” are to be considered in determining the appropriate
level of immunity in each case.®*® The Court restated the “special
factors” which were considered in Bivens: the presence or absence
of congressional authorization for suits against federal officials, the
absence of affirmative action by Congress, the type of injury sus-
tained and whether it is normally compensable in damages, and
the types of questions raised by the plaintiff’s claim and the
court’s ability to handle them.?3® The Court stated that “excep-
tional situations where it is demonstrated that absolute immunity
is essential for the conduct of the public business” is so important
that it might also be considered a “special factor counselling hesi-
tation.”®%” In discussing the “exceptional situation,” the Court
seems to be establishing a threshold issue to be considered in each
case, in effect whether a constitutional tort remedy should be im-
plied at all, or whether the issue should be permitted to survive a
motion to dismiss or motion for summary judgment.

Bivens is the seminal case dealing with implication of a dam-
age remedy directly from the Constitution. In Bivens, the Court
found that the plaintiff’s remedies at state law were inadequate
and implied a remedy against the government agents because the
case involved “no special factors counselling hesitation in the ab-
sence of affirmative action by Congress.”**® Justice Harlan empha-
sized the necessity of this result in his concurring opinion:

[11t is apparent that some form of damages is the only possible

remedy for someone in Bivens’ position. It will be a rare case in-

deed in which an individual in Bivens’ position will be able to
obviate the harm by securing injunctive relief from any court.

However desirable a direct remedy against the Government might

be as a substitute for individual official liability, the sovereign

still remains immune to suit. Finally, assuming Bivens’ innocence

of the crime charged, the “exclusionary rule” is simply irrelevant.

For people in Bivens’ shoes, it is damages or nothing.3*®

The question, as articulated by Justice Harlan, is “whether com-

334. Neely v. Blumenthal, 458 F. Supp. 945 (D.D.C. 1978).

335. 438 U.S. at 503 (guoting Bivens v. Six Unknown Named Agents, 403 U.S. at 396).
336. 438 U.S. at 503.

337. Id. at 507.

338. 403 U.S. at 396.

339. Id. at 409-10.
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pensatory relief is ‘necessary’ or ‘appropriate’ to the vindication of
the interest asserted.””®**° In appropriate cases involving federal em-
ployees, the basis for implying a constitutional cause of action may
be challenged when independent rights and remedies exist under
law or agency regulations.®*! Where a full range of remedies is pro-
vided, federal employees are not relegated to pursuing claims
based on hostile state law theories. Unlike Bivens, the “damages or
nothing” situations will not occur where other remedies are avail-
able. Such a conclusion was reached in Neely v. Blumenthal, dis-
cussed earlier in the Title VII context.’4?

When a supplemental damage remedy arising directly under
the Constitution is sought, the federal courts will generally proceed
with caution, carefully assessing the existing remedies, considering
any congressional determinations which suggest that a supplemen-
tal remedy should not be available, determining whether a judi-
cially created remedy would be inconsistent with an act of Con-
gress,*® and looking to find other remedies which adequately
protect the constitutional right in question.®** When no other rem-
edy exists, however, the case for implying a Bivens remedy be-
comes most compelling.34® '

Finally, the Supreme Court reiterated that the special func-
tions required of some executive officials justify exceptions to the
general rule of qualified immunity. Judges acting in the exercise of
their judicial functions;*¢ federal prosecutors, advocates, jurors
and witnesses in judicial proceedings;**? federal hearing examiners
or administrative law judges performing adjudicatory functions

340. Id. at 407. :

341. See, e.g., The Civil Service Reform Act and the regulations thereunder, Title VII,
The Age Discrimination in Employment Act, and the Equal Employment Opportunities
Act, supra notes 29-33.

342, See notes 207-41 and accompanying text supra.

343. The Court in Bivens attempted to limit its holding to those situations where Con-
gress had failed to express a contrary intention. 403 U.S. at 397. If a statutory remedy ex-
ists, courts will not imply a constitutional one so as to defeat the purpose and intent of the
statute. McLaughlin v. Callaway, 382 F. Supp. 885, 893 n.4 (S.D. Ala. 1974) (relating to
discrimination in federal employment and holding Title VII exclusive).

344, Kostka v. Hogg, 560 F.2d 37 (1st Cir. 1977).

3456. “The very essence of civil liberty certainly consists in the right of every individual
to claim the protection of the laws, whenever he receives an injury.” Marbury v. Madison, 5
U.S. (1 Cranch) 137, 163 (1803) quoted in Bivens v. Six Unknown Named Agents, 403 U.S.
at 397. See also Davis v. Passman, 442 U.S. 228 (1979).

346. 438 U.S. at 508-09.

347. Id. at 509-10.
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within a federal agency;*** and agency officials performing func-
tions analogous to those of a prosecutor, are all entitled to a claim
of absolute immunity under Economou.?*®

V1. The Future of Economou Actions

The extent to which personnel managers will be held liable for
constitutional torts committed against their subordinates in the
day-to-day administration of personnel matters is unclear. It is
doubtful that the courts will place personnel managers within the
class of officials who perform “special functions” justifying applica-
tion of the absolute-immunity rule. Courts may conclude, however,
that managing the affairs and supervising the conduct of
subordinate federal employees presents an “exceptional situation”
where ahsolute immunity is “essential for the conduct of the public
business.” The better view might be simply to decline to imply a
constitutional remedy, thereby limiting federal employees to reme-
dies created by Congress, the Office of Personnel Management, or
the employing agency. In the alternative, managers will be forced
to defend suits brought against them in their personal capacity.
Where this situation has occurred, it has not gone uncriticized.®°

In Expeditions Unlimited Aquatic Enterprises, Inc. v. Smith-
sonian Institution,®® the Court of Appeals for the District of Co-
lumbia criticized the Second Circuit opinion in Economou. This
was, of course, before the Supreme Court affirmed the Economou
holding that federal officials were entitled only to the same quali-
fied immunity applicable to state officials sued pursuant to section
1983. Judge Wilkey, concurring dubitante, expressed serious
doubts about the validity of Barr v. Matteo but left it to the Su-
preme Court to alter the rule of that case.®** He went on to set
forth his own reasons for concluding that the lower court’s decision
in Butz v. Economou expressed an unwise rule of law: “[I]f the
balance struck by Barr is deemed unsatisfactory, then the response
should be legislative—the waiver of sovereign immunity for inten-

348. Id. at 511-13.

349. Id. at 515.

350. Id. at 517 (Rehnquist, J., dissenting in part and concurring in part); Expeditions
Unlimited Aquatic Enterprises, Inc. v. Smithsonian Inst., 566 F.2d 289, 293, 300-05 (D.C.
Cir. 1977).

351. 566 F.2d 289 (D.C. Cir. 1977).

352, Id. at 305.
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tional torts.””®"® Serious questions exist, however, about Congress’
power with respect to constitutional remedies, since the first eight
amendments contain no clause granting to Congress the power to
implement their substantive provisions by appropriate legisla-
tion.%%* In view of the Supreme Court’s recognition in both Bivens
and Economou that the result reached in each of those cases would
have been different had Congress acted to create an adequate rem-
edy, such congressional action would most likely be upheld.

The early immunity cases established goals that can only be
fully realized in the future if Congress acts. The Court could have
applied section 1983 to federal officials, but had Congress intended
that such suits be brought, the Civil Rights Acts of 1866 and
1871%%% could have been amended. However wise the result of
Economou may be in view of the passage of time and changes in
the scope of governmental affairs and the involvement of the fed-
eral government in the lives of Americans, unless the Court is will-
ing to overrule Barr v. Matteo, a policy change of this type might
better have been left to Congress. If the fact that no person is
above the Constitution is indeed a significant aspect of Economou,
it becomes more difficult to rationalize a different scope of immu-
nity for those who commit common-law torts which have constitu-
tional-law analogs. A legislative response should be encouraged.

Several amendments to the Federal Tort Claims Act,’*¢ which
would have resolved some current immunity issues, were consid-
ered during the 95th and 96th Congresses. One such amendment
was Senate Bill 2117,°%7 drafted by the Attorney General and ac-
tively supported by him in congressional hearings. The Attorney
General’s primary concern grew out of the increasing cost and the
difficulties associated with the retention of private attorneys by the
dJustice Department to represent government employees.3%®

353. Id. at 306.

354. See Dellinger, Of Rights and Remedies: The Constitution as a Sword, 85 Harv.
L. Rev. 1532, 1546 (1972). But see Silver v. Silver, 280 U.S. 117, 122 (1929) (holding that the
Constitution does not forbid the creation of new rights, or the abolition of old ones recog-
nized in the common law).

355. 42 U.S.C. §§ 1981, 1983, 1985 (1976).

356. 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 2410-2412, 2671-2680 (1976).

357. 95th Cong., 2d Sess., 123 Cone. Rec. 15,284 (1977).

358. Amendments to the Federal Tort Cleims Act: Joint Hearing on S. 2117 Before
the Subcomm. on Citizens and Shareholders Rights & Remedies and the Subcomm. on
Administrative Practice & Procedure of the Comm. on the Judiciary, 95th Cong., 2d Sess.,
7 (1878); see also Staff Report to the Subcomm. on Administrative Practice & Procedure of



728 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 8:671

Senate Bill 2117 would have redefined the relationship be-
tween federal employees, their supervisors and private citizens by
removing the onus of personal liability currently on governmental
officials acting in the line of duty. The Attorney General set forth
the three basic purposes of Senate Bill 2117:

First, to provide the victims of common law and “constitutional
torts” committed by federal employees with a remedy against a
financially responsible defendant; second, to protect federal em-
ployees from suits for money damages arising out of the perform-
ance of their duties; and, third, to eliminate the need for the De-
partment of Justice to hire private attorneys to represent
individual federal employees against whom such suits might be
brought. The proposed bill would achieve these purposes by ex-
panding the bases upon which the United States can be held lia-
ble for the conduct of its employees under the Tort Claims Act
and by making suits against the government the exclusive civil
remedy in such cases.’*®

Although Senate Bill 2117 provided for an exclusive remedy
against the United States in suits based upon acts by federal em-
ployees, thus, in effect, granting an absolute statutory immunity
from civil suit, it provided for appropriate disciplinary action
where an employee’s conduct resulted in the payment of damages
by the government.

While Senate Bill 2117 was not enacted, it has been modified
and reintroduced in various forms.**® The 96th Congress consid-
ered two bills, successors to Senate Bill 2117, which would substan-
tially clarify some of the uncertainty surrounding the issue of fed-
eral employee immunity. Senate Bill 695%® and House Resolution
2659%¢2 would have amended the Federal Tort Claims Act to make
the United States the exclusive party against whom civil suit could
be brought in cases involving torts allegedly committed by federal
employees. They would have permitted only the government to be
liable for common law torts committed by employees “within the
scope of their employment” and for constitutional torts committed
either “within the scope of” or “under color of”’ federal employ-

the Comm. on the Judiciary, Justice Department Retention of Private Counsel to Re-
present Federal Employees in Civil Lawsuits, 95th Cong., 2d Sess. (1978).
359. Id. at 26 (letter of Attorney General to Vice President Mondale {Sept. 16, 1977)).
360. See, e.g., S. 3314, 95th Cong., 2d Sess., 124 Conc. Rec. 11,048 (1978).
361. 96th Cong., 1st Sess., 125 Cone. Rec. S, 2919-23 (1979).
362. 96th Cong., 1st Sess., 125 Cone. Rec. H 1101 (1979).
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ment.?*® Those bills were not enacted and died at the close of the
96th Congress.?%

The Attorney General’s position in seeking to amend the Fed-
eral Tort Claims Act found support in Neely v. Blumenthal,
wherein Judge Sirica noted that a “plaintiff has no right to insist
that his recovery come out of the pocketbooks of his superiors
rather than out of governmental funds.”*®® As Justice Harlan rec-
ognized, the real question of concern to potential plaintiffs ought
to be whether relief is “necessary or appropriate” to the vindica-
tion of the asserted right.s®

Suits brought against government employees, or against em-
ployees and the government jointly, pose difficulties of considera-
ble magnitude. Decisions of personnel managers constantly affect
employees; similarly, citizens have reason to demand vindication
when the government has wronged them. The rule of Economou
and the likelihood of subsequent expansion of that rule creates a
remedy of colossal unmanageability. Frivolous lawsuifs are en-
couraged by a rule which draws no clear lines regarding which suits
should be permitted, or against whom they may be brought. In-
deed, it is unmistakably clear that such lines elude definition.

The reasoning of Neely is directly applicable to every suit
seeking vindication for a constitutional tort brought against a per-
sonnel manager under the Federal Constitution. Even though the
Neely decision was handed down just seven days after Economou
and did not consider it, the reasoning and result remain valid. The
court’s reliance on the fact that “[s]ince Bivens, the Supreme
Court has neither extended nor amplified on its original position
regarding the availability of tort remedies to redress invasions of
constitutional rights”*®” should not be interpreted as a caveat. In
view of the preceeding discussion, the conclusions reached in Neely

363. H.R. 2659, 96th Cong., 1st Sess. 3, 125 Conc. Rec. H 1101 (1979); S. 695, 96th
Cong., 1st Sess. 6, 125 CoNg. Rec. 2919-23 (1979). See generally Comment, Constitutional
Tort Remedies: A Proposed Amendment to the Federal Tort Claims Act, 12 Conn. L. Rev.
492, 530-37 (1980). See also Dolan, Constituional Torts and the Federal Tort Claims Act
14 U. Ricnu. L. Rev. 281, 298-309 (1980).

364. 67 A.B.A.J. 160 (1981).

365. 458 F. Supp. 945, 957 (D.D.C. 1978) (recognizing the weighty administrative sanc-
tions which may be taken against federal employees for improper conduct).

366. 403 U.S. at 407. See aiso Dellums v. Powell, 566 F.2d 167, 194-95 (D.C. Cir. 1977)
(considering these factors in implying a remedy).

367. 458 F. Supp. at 957-58.
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represent what may and should become the controlling principle
denying relief to federal employees. Rather than leaving this im-
portant issue to the courts to resolve after protracted litigation and
confusion among the circuits and in government, Congress should
amend the Federal Tort Claims Act to waive sovereign immunity
for most common-law torts and all acts which violate constitu-
tional rights of United States citizens, thereby making suits
brought against the United States the sole and exclusive remedy
for such conduct. Only by such action will the personnel manager
in the federal sector be assured that he or she can administer and
supervise free from the threat of individual liability for adverse ac-
tion taken against employees. Any other rule will diminish effi-
ciency, productivity and discipline in the federal work force.



